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Public Relations Problems in A 
Regulatory Agency 


By Owen CuarKE, Chairman, 
Interstate Commerce Commission 


The regulatory agencies, as most of you know, are delegate agencies 
of Congress and generally they exercise what are known as quasi-legis- 
lative and quasi-judicial functions. 

These terms are subject to some mild abuse and tend to become 
overworked. I have even heard references, for example, to our quasi- 
legal actions. They come usually from those who challenge our orders 
in the courts. 

In view of the many reminders I have had about the informality of 
your meetings, I shall borrow from this terminology and do my best to 
talk with you this evening in a quasi-formal vein. 

The public relations problems of a Federal regulatory agency are 
not exactly unique. The principles that you would apply to the prob- 
lems of your companies, associations or clients are, as a general rule, 
applicable to the problems of the regulatory agencies. 

Many of the same working tools can be used. They must be modified 
and adapted to the particular problem at hand, but of course that is 
precisely what you would do in private industry. I assume there are few 
hard and fast rules that public relations men can follow day after day, 
for one problem after another. Each problem has new facets that de- 
mand new or modified treatment. 

But in Government, and particularly in the Federal regulatory 
agencies, there are rigid limits on what we may do in this field. Some 
of these limits are imposed by law, some by budgetary limitations, and 
some by our own sense of propriety. 

There is a law, for example, which prohibits the employment of a 
‘publicity expert’’ unless there is specific provision for such a man in 
the agency’s appropriation. As you can well imagine, there is a variety 
of definitions of the term, ‘‘ publicity expert.’’ For one thing, there is 
no place in a regulatory agency for press agentry as that term is com- 
monly understood—or possibly misunderstood. 

It is not our business to promote or advocate. A regulatory agency 
is directed by Congress to exercise certain controls over an industry in 
behalf of the public and of the industry itself. These controls are 
exercised in line with principles established by Congress in the laws 
administered by the agency. 

- For the agency I represent, this means the Interstate Commerce 
Act and all or parts of 45 other laws. 

Those of us who serve as commissioners are entirely human in our 

desire for public approval and understanding. But you must bear in 





Editor's Note: Remarks before Washington Chapter, Public Relations Society 
of America, Washington, D. C., March 19, 1957. 
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mind that, regardless of the extent to which our actions may be labelled 
“‘quasi,’’ we act as a court. I suppose there are some rare occasions 
when a court decision satisfies all of the parties to a case, as well as the 
public generally, but the very nature of a court argues against the likeli- 
hood that this will happen often. Even the terms used in the courts and 
in the regulatory agencies indicate a probability that some one will go 
away unhappy. We conduct hearings to receive evidence and we hear 
oral argument presented by counsel. As a general rule, we don’t par- 
ticipate in discussions which might lead to compromise. 

The mere fact of our existence indicates an interference with the 
liberties and prerogatives of a portion of the public. So we start from 
the basic premise that the regulatory agencies were created for the pur- 
pose of interfering with the actions of some, in order to guard the best 
interests of all. 

Thus, we find that the first public relations problem of a regulatory 
agency is to seek public understanding of its role as an umpire, a police 
officer, or a court—in other words, as a guardian of the public welfare 
created, in the first place, by public opinion growing out of a need to 
preserve order and equity. 

Those who are regulated often contend that the agency goes too far, 
or that the laws administered by the agency go too far in interfering 
with managerial freedom. But they know, as all of us do, that the United 
States is the only major nation in the world which hasn’t nationalized 
its transportation and other public service industries. 

The reason, I believe, is that sound and equitable regulation of cer- 
tain key industries—those whose stability is vital to the whole national 
economy—has served as a great bulwark against government ownership. 

This much, I believe, is not controversial. 

There is room for argument, however, as to whether regulation of 
any given industry actually is sound and equitable. 

Thank heaven there is room—because there’s plenty of argument. 
In transportation, and in every other regulated industry. 

We felt mildly unhappy at the Commission a few years ago when a 
national news magazine commented that the ‘‘ICC’’ is not up to the 
job.’’ That was the bold, black headline over a two-column story which 
was boxed funereally in solid black lines. I have no objection to naming 
the magazine except that name mention of a product is supposed to have 
some publicity value. 

It wasn’t long before another regulatory agency joined us in our 
mourning. The same national magazine, using the same bold type of 
headline, placed squarely over the same kind of funereal box, proclaimed 
profundly, ‘‘The SEC is not up to the job.’’ 

Now the Securities and Exchange Commission is more or less on the 
hot seat of the securities business. Just as the ICC is, in the transporta- 
tion business . . . the Federal Communications Commission in radio and 
television . . . and so on. 

So the lines form, and the arguments start. 

Strangely enough, returning for a moment to the ICC, we are 
willing to join with those we regulate in arguing that the present set 
of transportation laws is not entirely adequate. 
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And that brings me to our second public relations problem . . . 
our relations with Congress. We have just completed sending up to 
the Hill a set of 26 draft bills seeking amendments to the laws we 
administer. 

As an arm of Congress, it is the responsibility of a regulatory 
agency to keep the law makers informed as to trends and changes in 
the industry it regulates, and to recommend legislation which will keep 
the laws up to date. 

This is a continuing process that has been going on for 70 years 
at the ICC, and I consider that Commission to be typical of all of the 
regulatory agencies. In fact, it was the prototype, because it was the 
first of its kind in our government’s history. 

This process of change and refinement in the laws governing trans- 
portation has brought many extensions of the ICC’s authority over the 
nation’s carriers. Acting upon the advice of the Commission, the car- 
riers, the shippers and the public generally, Congress has added periodi- 
cally to the 21 pages of law in the original Act to Regulate Commerce. 
Today, the publication requires 406 pages. 

But frequently these extensions of authority protected the right of 
the carriers to exercise their own managerial discretion in the handling 
of their affairs. 

There are many examples to show how the laws guard the carriers 
we regulate from the possibility that an over-zealous, paternalistic 
bureaucracy might attempt to step into the shoes of management. But 
I would be going more deeply into transportation matters than I should 
on this occasion, if I were to discuss them in detail. Any of you who 
might want elaboration on this score will get it promptly by dropping 
us a line—either to me or to the Secretary of the Commission. 

This is one facet of our relations with Congress. There are others. 
Basically, they all stem from the fact that the regulatory agencies were 
created by Congress as extensions of Congressional authority under the 
Constitution and therefore are a part of the legislative branch of govern- 
ment. 

But the nature of the tasks assigned by Congress creates a third 
public relations problems for the regulatory agencies—their relations 
with the executive branch of Government. 

The late Commissioner Joseph B. Eastman, recognized as an out- 
standing authority in his field, once told the American Political Science 
Association that the work of the ICC ‘‘may, and usually does, combine 
aspects of all three branches’’—the executive, legislative and judicial. 

As a practical matter, we—and I refer to the other regulatory agen- 
cies as well as to the ICC—must work in harmony with various parts 
of the executive branch. This can be done, and is done, without losing 
any of the independence from executive control that characterizes such 
agencies. 

Our work also leads us into problems in our relations with the car- 
riers we regulate, with the shippers and other users of transportation 
services, and with the press. This is equally true of the other regulatory 
agencies, if you will substitute the industries they regulate and the 
special segment of the public most affected by those industries. 
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All of the agencies, of course, have daily problems involving the 
press because of our statutory responsibility to provide public informa- 
tion on virtually everything we do. 

Let me give you an illustration of a recent, very difficult problem 
of this nature that came up just a few days ago at the ICC. 

Those of you who ride commuter trains or other public transporta- 
tion know personally the bitter opposition that comes from commuters to 
any suggestion that they pay a higher fare. Freight rates are more in 
the nature of hidden taxes to the general public, but commuter fares 
come right out of your own pockets. 

We were concerned recently with a proposal by certain railroads 
to increase commuter fares, and our rates division originally concluded 
to suspend the proposals and investigate their lawfulness. But on re- 
consideration, the division reversed that position and authorized the 
higher fares to beeome effective. 

News stories on the first action had already cleared on the wires 
of the major press services, but because of a combination of circumstan- 
ces, an announcement of the reversal did not go out promptly. The time 
of day had a great deal to do with this failure. The fact that the inci- 
dent occurred late on a Friday didn’t help much. 

The wire services caught up with the story so late, that at least one 
of them declared the Commission had taken the action without having 
made any public announcement. 

We were not in a very good position to argue the point. We simply 
had to apologize, admit our error, and assure the newsmen concerned 
that we would do our best to prevent a recurrence. 

Then we tightened our procedures in the hope that the same thing 
will not happen again. 

Incidents of this kind, as you know, are not conducive of the best 
press relations. 

But we feel that there has been some improvement in our press re- 
lations in the last few years, and we are working toward further im- 
provement. 

You will find a variation in the pattern among the various regula- 
tory agencies as to how each one assigns responsibility for its public 
information work. Some assign the task to the secretary of the Commis- 
sion, and that has been the case at the ICC from the beginning of the 
Commission in 1887. 

The reason is simple. All reports, orders, notices, and other docu- 
ments having to do with our quasi-legislative and quasi-judicial actions 
must pass through the hands of the Secretary of the Commission or those 
of his immediate staff. Therefore, he and his staff are in the best posi- 
tion to handle our public information work. We have found it necessary, 
however, to add to the Secretary’s staff. 

We have added people who have had experience in public informa- 
tion work, and we feel that we have made a good start toward develop- 
ing a better public understanding of our work. 

We consider our principal function in the public information field 
to be one of assistance to newsmen. The volume of material issued to 
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the public daily is formidable enough, without considering the com- 
plexity of many of our reports. 

One more or less typical morning last week, we placed on our press 
table at the Commission a total of 162 items. That was not an unusually 
heavy day. I refer to it here because among the 162 items was an ex- 
aminer’s recommended report which was nearly 300 pages long. That 
length, incidentally, was required for our regulatory purposes by the 
complexity of the case. 

The wire services got their story, with help, in a manner of minutes 

. and their stories ran no more than three or four paragraphs. 

The following morning, we approved the merger of one railroad 
into another, which in turn was controlled by a third, which in turn was 
controlled by a holding company. In fact the first railroad already was 
under the control of the second and had been for 75 years. We also 
approved issuance of stock in the second road to replace outstanding 
stock of the first road, assumption of obligations, and so on. 

The Commission’s report in that proceeding was a relatively brief 
72 pages. Our public information people wrapped it up in a two-page 
release. 

We plan to do more of that in the future, as our most recent public 
information staff member becomes better acquainted with the technicali- 
ties of interstate commerce law and procedure, and with the heterogene- 
ous collection of transportation agencies regulated by us. 

You might be interested in knowing that we regulate, in varying 
degrees, some 935 railroads; nearly 160,000 motor carriers operating 
about 1,500,000 vehicles; about 242 water carriers; about 86 freight 
forwarders; and, in addition, the liquid pipelines, the Railway Express 
Agency, the Pullman Company, and 216 private car companies. 

That is only part of the picture. Of the 160,000 motor carriers, only 
some 19,500 are certified by the Commission. The other 140,000 are 
either private carriers transporting their own goods, or they are for-hire 
carriers exempt by law from our economic regulation. The private and 
exempt carriers are subject only to our safety regulations. They do not 
have to register with us, or report to us, so you can see the task involves 
some difficulties. 

On this point, we have recommended that Congress amend the act 
to require these carriers to register so, at least, we will know who they 
are and where they are located. We would then be in a far better po- 
sition to carry on our safety work. 

In the field of our relations with Congress, we also have achieved 
considerable improvement, again through the addition of legislative 
specialists to our staff . . . young men who know transportation law by 
having worked in other capacities at the Commission. 

Let me do a little bragging at this point on behalf of the Commis- 
sion. A few years ago, a Senate committee noted that the relations of 
the independent agencies with Congress were deplorable. 

A few weeks ago, the Commission made a presentation before the 
House Interstate and Foreign Commerce Committee, at the committee’s 
request, to bring the members up to date as to the nature and status of 
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our work. At the conclusion of our presentation, one of the committee 
=" remarked that our work represented ‘‘good government at its 
est.’ 

I would hate to disagree with that statement, so I will say only this: 
we are continuing our efforts to do even better. 

There is one area where we can make further improvement. Every 
regulatory agency has a perennial problem with cases before it which 
tend to grow old. Generally, there are sound reasons for what appear 
to be inexcusable delays. 

For example, definite periods of time are allowed for filing the 
various types of pleadings which are authorized by law. Then one party 
or another to the proceeding may request a delay. If the reasons given 
are good, the delay should be granted, and I am referring to such action 
by any of the regulatory agencies. 

At the ICC, we have tightened up considerably on the reasons which 
we will accept for delays and we have speeded up our case work in other 
ways, so that the average proceeding before us now is about seven and a 
half months old, a substantial reduction from previous years. 

This one item—cutting down the time a regulatory agency takes to 
dispose of cases—is one of the agencies’ principal public relations prob- 
lems and it is one that cuts across the lines of all of the categories of 
problems that I discussed earlier. 

Congress and the executive branch of government, the industry 
regulated, the users or the persons served directly by that industry, the 
general public and the press—all of these are vitally concerned with how 
long an agency takes to do its work. 

Finally, and very briefly, I want to mention the work we do that 
involves voluntary cooperation of those we regulate, rather than com- 
pulsion by the agency. 

On this point, I will refer again only to the ICC, although I am 
sure the same situation exists in the other agencies. 

Our authority in many respects is far more limited than many out- 
side of transportation are aware. I have already mentioned the hundreds 
of thousands of motor vehicles which are subject to our safety regula- 
tions, but which are not required to report to us. The cooperation of 
the American Trucking Associations with our safety work over the years 
has been of great value. 

We also have had the finest kind of cooperation from the Association 
of American Railroads in connection with our car service work, as well 
as in other fields, for many years. 

If the water carriers and the others we regulate will forgive me, I 
shall not continue on down the list, but the same sort of cooperation has 
been given to us willingly by all of their associations. 

Their help has contributed substantially to the success of our regu- 
latory work. 

I should like to close by pointing out something you already know. 
The American economy has been growing amazingly for many years. 

I submit that unsound, inefficient, or inequitable regulation by all 
or any one of the regulatory agencies would have shown its effect by 
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retarding this growth, either as to specific industries or overall as to the 
whole economy. 

I do not believe that we are so great a nation that we have grown 
in spite of the regulatory agencies. 

I do believe that the regulatory agencies have played a major role 
in this growth. 

And that’s probably the most important public relations story any 
agency has to tell. 





LIFE’S RECORDS CLOSED 


By Epwarp H. DeGroor, Jr., 
Chairman, Memorials Committee 





Thomas B. K. Ringe, (A), 2107 Fidelity-Philadelphia Trust Bldg., 
123 So. Broad Street, Philadelphia 9, Pennsylvania. (1-21-57). 

Donald Wallace, (B), T. M., Tacoma Chamber of Commerce, P. O. 
Box 1561, Tacoma 1, Washington. (1-57). 








Bills Introduced in Congress at Request of 
I. C. C. to Carry Out Its Legislative 
Recommendations and Justification 


Therefor 


On March 6, Chairman Owen Clarke of the Interstate Commerce 
Commission addressed the following letter to Honorable Warren G. 
Magnuson, Chairman, Senate Committee on Interstate & Foreign Com- 
merce. It explains the reasons for the requested legislation : 


Chairman Clarke’s Letter — March 6 


March 6, 1957 


THe HonoraBLE WARREN G. MaGNusoNn 

CHAIRMAN, COMMITTEE ON INTERSTATE 
AND FOREIGN COMMERCE 

UnitTep States SENATE 

Wasuineton 25, D. C. 


Dear Chairman Magnuson: 


I am submitting herewith for your consideration 20 copies each of 
draft bills, together with statements of justification therefor, which would 
give effect to Legislative Recommendations Nos. 4 and 5 appearing on 
pages 161 and 162, respectively, of the Commission’s 70th Annual Re- 
port to Congress as follows: 


4. We recommend that part II of the act be amended so as to 
make clear that all for-hire motor carrier transportation, whatever 
its form, other than that specifically exempted, be made subject to 
regulation. 


5. We recommend that section 203(b)(6) be amended so as 
to limit the exemption of motor vehicles transporting agricultural 
commodities, fish, and livestock to transportation from point of pro- 
duction to primary market. 


We would appreciate your assistance in introducing these bills and 
scheduling early hearings thereon. 


With kindest regards, I am 
Sincerely yours, 


OweENn CuARKE, Chairman 
Encls. 
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Recommendation No. 4 


This proposed bill would give effect to Legislative Recommendation 
No. 4 of the Interstate Commerce Commission as set forth on page 161 
of its 70th Annual Report to Congress as follows: 


We recommend that part Il of the act be amended so as to make clear 
that all for-hire motor carrier transportation, whatever its form, other than 
that specifically exempted, be made subject to regulation. 


A BILL * 


To AMEND PART II oF THE INTERSTATE COMMERCE ACT TO SUBJECT 
CERTAIN FORMS OF FOR-HIRE MOTOR CARRIER TRANSPORTATION TO 
REGULATION. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That paragraph (17) 
of section 203(a) of the Interstate Commerce Act, as amended (49 
U. S. C., see. 303(a)(17)), is amended by changing the period at the 
end thereof to a colon, and adding the following proviso: 

‘Provided, however, That any such person who purchases, trans- 
ports, and sells property for the purpose of fostering a highway trans- 
portation business is engaging in a public transportation service and 
shall, nevertheless, be included within the terms ‘common carrier by 
motor vehicle’ or ‘contract carrier by motor vehicle.’ ’’ 


Justification For Recommendation No. 4 


The attached draft bill is designed to make clear that certain forms 
of for-hire motor carrier transportation in interstate and foreign com- 
merce are subject to economic regulation by the Interstate Commerce 
Commission. 

One of the problems of most serious concern to the Commission in 
its administration of the Interstate Commerce Act is the growing prac- 
tice of persons engaging in for-hire transportation of property by motor 
vehicle under the guise of private carriage for the purpose of evading 
economic regulation to which common and contract carriers are subject; 
private carriers being subject only to the Commission’s hours of service 
and safety regulations. 

One of the subterfuges most commonly used in this connection is 
the ‘‘buy-and-sell’’ method of operation whereby bills of sale, invoices, 
etc., are issued to make it appear that the commodities being transported 
are those of the vehicle owner. This practice does not, in the Commis- 
sion’s opinion, constitute private carriage as defined by the courts in the 
Lenoir Chair case (Brooks Transportation Co. v. United States, 340 U. S. 
925), in which the ‘‘primary business’’ test was applied, i.e., whether 


*H. R. 5825 by Rep. Harris, March 11. 
S. 1677 by Sen. Magnuson, March 21. 
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the primary business of the transporter is transportation or some other 
business activity to which transportation is merely incidental. On the 
contrary, the real business of persons engaged in this type of buy-and- 
sell activity is, in fact, transportation, and the movement or carriage 
of property performed by them is not in the furtherance of any primary 
or bona-fide business enterprise other than transportation. 

There are a number of truck owners engaged in such so-called mer- 
chandising exclusively, transporting, sometimes in both directions, com- 
modities which they have purchased for sale at destinations. Generally, 
the ‘‘sale’’ price of the merchandise is the cost at origin plus an amount 
equal to or slightly less than the transportation charges of authorized 
for-hire carriers, either rail or motor. In most instances it is difficult, 
if not impossible, for the Commission to determine whether such trans- 
portation is a bona-fide merchandising venture or is a subterfuge in- 
tended to provide transportation for hire without the required certificate 
or permit, and without payment of the transportation tax. 

In addition, manufacturers and mercantile establishments, which 
deliver in their own trucks articles which they manufacture or sell, are 
increasingly purchasing merchandise at or near their point of delivery 
and transporting such article to places near their own terminal for sale 
to others, such transportation being performed only for the purpose of 
receiving compensation for the otherwise empty return of their trucks. 
Sometimes the purchase and sale is a bona-fide merchandising venture. 
In other cases, arrangements are made with the consignee of such mer- 
chandise for the ‘‘buy-and-sell’’ arrangement in order that the consignee 
may receive transportation at a reduced cost. 

As a result of these practices, a large amount of freight which would 
otherwise move by rail or authorized motor carriers is being transported 
by motor vehicle over long distances under ‘‘ buy-and-sell’’ arrangements. 
Where this so-called private carriage is a subterfuge for engaging in 
public transportation, it constitutes a growing menace to shippers and 
carriers alike. It is injurious to sound public transportation, and pro- 
motes discrimination between shippers and threatens existing rate struc- 
tures. It was to curb such practices that part II of the Interstate Com- 
merce Act was enacted. 

The Commission has found that it is most difficult effectively to 
cope with this problem under the present provisions of the act. It is 
therefore urged that section 203 (a) (17) be amended, as recommended, 
so as to spell out more clearly that anyone who purchases, transports, 
and sells property for the purpose of fostering a highway transportation 
business is engaging in a public transportation service and shall be 
deemed to be a common or contract carrier by motor vehicle. It is 
believed that enactment of the proposed measure would be of substantial 
aid in correcting the abuses which have arisen in the name of private 
carriage and in carrying out the national transportation policy declared 
by Congress. It is not intended that the proposal should in any way 
interfere with legitimate private carriage. 
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Recommendation No. 5 


This proposed bill would give effect to Legislative Recommendation 
No. 5 of the Interstate Commerce Commission as set forth on page 162 
of its 70th Annual Report as follows: 


We recommend that section 203 (b) (6) be amended so as to limit the 
exemption of motor vehicles transporting agricultural commodities, fish, and 
livestock to transportation from point of production to primary market. 


A BILL * 


To AMEND SECTION 203(b)(6) oF THE INTERSTATE ComMMERCE ACT, 
AS AMENDED. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That clause (6) of 
section 203(b) of the Interstate Commerce Act, as amended (49 U.S. C., 
sec. 303(b) (6) ), is amended to read as follows: 

‘*(6) Motor vehicles used in carrying property consisting of ordinary 
livestock, live poultry, fish (including shellfish), or agricultural (includ- 
ing horticultural) commodities (not including manufactured products 
thereof or frozen foods) from the point of production to a point where 
such commodities first pass out of the actual possession and control of 
the producer, if such motor vehicles are not at the same time used in 
carrying any other property, or passengers, for compensation. For the 
purpose of this paragraph the point of production for fish shall be 
deemed to be the wharf or other landing place at which the fisherman 
debarks his catch, and the point of production for agricultural com- 
modities shall be the point at which grown, raised or produced, or the 
point at which the fish or agricultural commodities are gathered for 
shipment. ’’ 


Justification For Recommendation No. 5 


The attached draft bill is designed to subject to economic regulation 
the transportation of agricultural commodities, fish, live poultry, and 
livestock by motor vehicle, except when such transportation is from point 
of production to primary market, and to specifically exclude from the 
exempt commodities provision products manufactured from agricultural 
commodities and frozen foods. 

Under the provisions of section 203(b)(6) of the Interstate Com- 
merce Act, ‘‘motor vehicles used in carrying property consisting of ordi- 
nary livestock, fish (including shellfish), or agricultural (including 
horticultural) commodities (not including manufactured products there- 
of) ...’’ are exempt from economic regulation by the Interstate Com- 
merce Commission. The principal purpose of enacting these exemptions 
was to benefit the producers of such commodities, primarily the farmers. 


*H. R. 5823 by Rep. Harris, March 11. 
S. 1689 by Sen. Magnuson, March 22. 
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They are now being used, however, by commercial interests for their own 
advantage without any probable benefit to the farmer, or producer, 
whose price is usually determined when a sale is made to a broker or 
dealer. 

Recent court decisions threaten to expand further the exemption for 
agricultural commodities to include a huge volume of commercially 
processed products. In interpreting this exemption, the Commission 
concluded that it was not the intention of Congress to exempt from 
regulation the transportation of such commodities as fresh and frozen 
dressed poultry, frozen fruits and vegetables, and canned foods. How- 
ever, in East Texas Motor Freight Lines, Inc., et al. v. Frozen Food 
Express, et al., 351 U. 8. 49, decided April 23, 1956, the Supreme Court, 
in a 5 to 4 decision, held that fresh and frozen dressed poultry are 
exempt agricultural commodities within the meaning of section 203(b) 
(6). Of particular significance in this case was the pronouncement of 
the majority that ‘‘ where the commodity retains a continuing substantial 
identity through the processing stage we cannot say that it has been 
‘manufactured’ within the meaning of section 203(b)(6),’’ and the 
further statement that the ‘‘exemption is concerned with the stage of 
the processing, not with the person who does it.’’ The difficulties in- 
volved in drawing a line of distinction between agricultural commodities 
and ‘‘manufactured products thereof’’ is demonstrated by the fact that 
the Court was so closely divided as to the status of fresh and frozen 
dressed poultry. 

More recently, in this connection, the Supreme Court, on November 
5, 1956, affirmed without opinion, the holding of a Federal district 
court in Home Transfer & Storage Co. v. United States, 141 F. Supp. 
599, that frozen fruits and vegetables also come within the exemption. 
Significant of this trend are subsequent district court decisions holding 
that dried milk, dried egg powder, shelled nuts, dried fruits, and a num- 
ber of other commodities are exempt. If the Supreme Court’s test con- 
tinues to be applied literally by the courts, it is conceivable that a con- 
siderable number of other commodities will be held to be exempt, such 
as canned fruits and vegetables which are processed at large industrial 
plants rather than by farmers. 

The movement of such commodities as fresh and frozen dressed 
poultry and frozen and canned fruits and vegetables by commercial 
carriers is substantial, and to the extent that such transportation is held 
to be exempt from economic regulation, there will be a continuing erosion 
of traffic which has been handled by public transportation agencies. 
The importance of such traffic becomes at once apparent when viewed 
in the light of the estimated $64,000,000 which the regulated motor car- 
riers have invested in refrigeration equipment and the $240,000,000 they 
receive in annual gross revenues for the transportation of frozen fruits 
and vegetables alone. Corresponding revenues for the transportation 
of such commodities as frozen poultry are not available. 

Public transportation cannot survive on a shrinking volume of 
traffic without adversely affecting the nation’s economy through sub- 
stantial increases in rates on the remaining traffic and/or deterioration 
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of service and equipment. Moreover, such increases in rates could go 
beyond the capacity of shippers to bear, especially the average and small 
shipper who is dependent upon public transportation for his survival. 

The broad judicial interpretations which have been given to the 
agricultural exemption, and the diversion of traffic from regulated to 
unregulated carriers resulting from such interpretations, serve to thwart 
the express purpose of Congress to maintain a sound system of transpor- 
tation in the national interest, a vital part of which is the transportation 
needs of the average and small shipper. 

In brief, the purpose of the proposed change is to limit the exemp- 
tion with respect to fish, ordinary livestock, live poultry, and agricul- 
tural commodities to the movement from the point of production to a 
point where the producer or grower loses actual possession and complete 
control. Loss of control would occur when the producer or grower no 
longer has any responsibility with respect to the movement of the com- 
modities. If actual possession and control passes at the point of pro- 
duction, the exemption would not apply. It is also the purpose of this 
proposal to counteract the effect of the several court decisions which, 
by adoption of the continuing substantial identity test, have expanded 
the agricultural commodity exemptions far beyond what the Commission 
believes was ever intended by Congress. 

The Commission is firmly of the view that enactment of the proposed 
amendment would be consistent with the original purpose of the section 
203(b)(6) exemptions, i.e., to assist farmers and other producers of the 
exempt commodities, and at the same time would serve to preserve and 
strengthen the public transportation system by placing under economic 
regulation the transportation of industrially processed products in com- 
mercial fleets of trucks. 


Chairman Clarke’s Letter — March 13 
March 13, 1957 


Tue HoNorABLE WARREN G. MaGnuson 

CHAIRMAN, COMMITTEE ON INTERSTATE 
AND ForEIGN COMMERCE 

Unirep States SENATE 

WasHIneTon 25, D. C. 


Dear Chairman Magnuson: 


-I am submitting herewith for your consideration 20 copies each of 
draft bills, together with statements of justification therefor, which would 
give effect to Legislative Recommendations Nos. 9 and 22 appearing on 
pages 165 and 172, respectively, of the Commission’s 70th Annual Report 
to Congress as follows: 


9. We recommend that the second proviso of section 206(a) 
(1), which permits certain motor carriers holding State operating 
authorities to engage in interstate and foreign commerce without 
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authority from this Commission, be repealed, but with a provision 
preserving the rights of those carriers presently engaged in such 
operations under the proviso. 

22. We recommend that chapter 157, title 28 of the United 
States Code entitled ‘‘Judiciary and Judicial Procedure,’’ be 
amended so as to provide that suits brought to set aside Commission 
orders be brought against the Commission instead of the United 
States, with the Government, through the Attorney General, being 
given the right to intervene in appropriate cases. 


The Commission would appreciate your assistance in introducing 
these bills and scheduling early hearings thereon. 
With kindest regards, I am 


Sincerely yours, 


OwEN CuARKE, Chairman 
Encels. 


Recommendation No. 9 


This proposed bill would make effective Legislative Recommendation 
No. 9 of the Interstate Commerce Commission as set forth on page 165 
of its 70th Annual Report as follows: 


We recommend that the second proviso of section 206(a) (1), which 
permits certain motor carriers holding State operating authorities to engage in 
interstate and foreign commerce without authority from this Commission, be 
repealed, but with a provision preserving the rights of those carriers presently 
engaged in such operations under the proviso. 


A BILL * 


TO REPEAL THE SECOND PROVISO OF SECTION 206(a) (1) oF THE INTERSTATE 
CoMMERCE ACT, AND FOR OTHER PURPOSES. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That paragraph (1) 
of section 206(a) of the Interstate Commerce Act, as amended, (49 
U. 8. C. see. 306(a)) is amended by changing the colon at the end of 
the first proviso to a period and striking the rest of the paragraph. 

See. 2. That subsection (a) of section 206 of the said act is amended 
by adding at the end thereof a new paragraph (4) as follows: 

**(4) Subject to the provisions of sections 204(a)(4a) and 210, 
if any person (or its predecessor in interest) was in bona fide operation 
solely within a State on January 1, 1957, as a common carrier by motor 
vehicle engaged in the transportation of persons or property in inter- 
state or foreign commerce between places within such State, but with 
respect to such carrier there was not required to be in force a certificate 
of public convenience and necessity issued by the Commission authorizing 
such operations by reason of the exemption in the second proviso in 


*H. R. 6084 introduced by Rep. Harris, March 18. 
S. 1720 introduced by Sen. Magnuson, March 26. 














ial all iis ala, le ee i i i. —_ i -_ i. ii ae 











APRIL, 1957 





paragraph (1) of this subsection prior to its repeal on 
1957, over the route or routes or within the territory for which applica- 
tion is made as provided in paragraph (b) of this section, and has so 
operated since that time (or if engaged in furnishing seasonal service 
only, was in bona fide operation on January 1, 1957, during the season 
ordinarily covered by its operations, and has so operated since that 
time), except in either instance as to interruptions of service over which 
such person or its predecessor in interest had no control, the Commission 
shall issue a certificate without requiring further proof that public 
convenience and necessity will be served by such operation, and without 
further proceedings, if application for such certificate is made to the 
Commission as provided in paragraph (b) of this section within one 
hundred twenty days after the date on which this paragraph takes 
effect. Pending the determination of any such application, the con- 
tinuance of such operation without a certificate issued by the Commis- 
sion shall be lawful. Any person who, on the date this paragraph takes 
effect, is engaged in an operation of the character specified in the fore- 
going provisions of this paragraph, but was not engaged in such opera- 
tion or had not obtained a certificate from such board on January 1, 
1957, may under such regulations as the Commission shall prescribe, 
if application for a certificate is made to the Commission within one 
hundred and twenty days after the date on which this paragraph takes 
effect, continue such operation without a certificate pending the deter- 
mination of such application in accordance with section 207 (a).’’ 

Sec. 3. That section 212(a) of the said act is amended by striking 
from the second proviso thereof the words ‘‘or by virtue of the second 
proviso of section 206(a).’’ 





Justification For Recommendation No. 9 


The attached draft bill would repeal the second proviso of section 
206(a) (1) of the Interstate Commerce Act, which permits motor carriers 
holding State operating authorities and operating only between points 
within the State to engage in interstate and foreign commerce without 
authority from the Interstate Commerce Commission, but would preserve 
the rights of those carriers presently engaged in such operations under 
the proviso. 

Under the second proviso of section 206(a)(1), motor common 
carriers operating solely within a State are not required to obtain from 
the Commission a certificate authorizing the transportation of passengers 
or property in interstate or foreign commerce between points within the 
State, if such carrier has obtained from the State a certificate of public 
convenience and necessity. The Commission does, however, require 
carriers which conduct operations under the proviso to file statements 
(sometimes called registrations) with the Commission describing their 
operations. 

Since such carriers are otherwise subject to the Commission’s juris- 
diction, unless an exemption has been obtained as provided in section 
204(a) (4a), many of them have chosen to obtain interstate certificates 
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to which they were entitled, the same as multiple-State carriers, under 
the original ‘‘grandfather’’ clause. In other instances carriers operating 
under the exemption have purchased from multiple-State operators por- 
tions of their operations within a single State, which portions were 
covered by interstate certificates to which the purchasers became entitled. 

The second proviso was originally included in the statute because 
the transportation of property moving in interstate commerce wholly 
within a State was considered as being incidental to the intrastate trans- 
portation and the interstate transportation performed by such carriers 
was not considered to be important. It has developed, however, that the 
interstate transportation performed by such carriers is frequently an 
important link in a route connecting cities in different States, and State 
certificates have been obtained solely for the purpose of providing such 
interstate link. 

In exempting the institution of operations wholly within a single 
State, insofar as the certificate requirements of the act are concerned, 
the intention of the second proviso appears to have been that State 
authorities could better determine the need for such limited operations. 
This has not been the case. State commissions, in many instances, have 
had no opportunity to make such a determination. Many multiple-State 
carriers, for example, which are not eligible to operate under the second 
proviso, already hold, or subsequently obtained, intrastate certificates. 
These carriers could, and would, ultimately transfer their certificates to 
persons who were eligible to operate under the proviso. Also, many 
single-State carriers entitled to interstate certificates would obtain such 
certificates and thereafter dispose of their intrastate certificates to per- 
sons who could thereupon begin operation under the exemption. While 
neither of these transactions increases the number of intrastate carriers, 
with which the State authorities are primarily concerned, they have re- 
sulted in an uncontrolled multiplicity of interstate operations. 

For some time now the mere preference of a single-State carrier 
for an interstate certificate has not been honored by the Commission. 
Tnstead, the Commission has required a showing of a needed service that 
could be performed under an interstate certificate which would not be 
performed solely under the second proviso. In appropriate situations 
involving the purchase of interstate operating rights under section 5 
of the act, the Commission has approved the transaction upon the con- 
dition that the intrastate certificate retained by the vendor shall not be 
used as the basis for reinstitution, under the proviso, of interstate service 
by the vendor between the same points. These measures have not been 
altogether effective, and the problem appears insoluble under the present 
provisions of the act. 

There are certain advantages to be derived from procuring and 
holding an interstate certificate, and many certificates have been granted 
covering operations identical with those which could have been con- 
ducted under the proviso. For example, in cases where an intrastate 
certificate is impermanent for some reason, or is more readily revocable, 
additional security is provided through obtaining an interstate certificate. 
Also, an interstate certificate is more easily disposed of, especially to a 
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multiple-State operator who would not, upon acquiring the operation 
being conducted under the proviso, be eligible to continue such opera- 
tion under the exemption. In addition, it is easier for holders of inter- 
state certificates to expand by acquiring other certificated operations 
which result in multiple-State operations. 

In order to promote stability in transportation it is desirable that 
the entry of motor carriers into the interstate transportation picture be 
based on the need for the additional interstate service. It is therefore 
urged that the second proviso be repealed as proposed in the attached 
draft bill. 


Recommendation No. 22 


This proposed bill would give effect to Legislative Recommendation 
No. 22 of the Interstate Commerce Commission as set forth on page 172 
of its 70th Annual Report to Congress as follows: 


We recommend that chapter 157, title 28 of the United States Code en- 
titled “Judiciary and Judicial Procedure,”” be amended so as to provide that 
suits brought to set aside Commission orders be brought against the Commis- 
sion instead of the United States, with the Government, through the Attorney 
General, being given the right to intervene in appropriate cases. 


A BILL * 
To AMEND SEcTIONS 2322 anp 2323 or 28 U. S. Cope. 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That sections 2322 and 
2323 of Title 28, U. S. Code, be amended to read as follows: 

**Sec. 2322. Parties. 

The actions specified in section 2321 of this title shall be brought 
by or against the United States, except that actions to enforce, enjoin, 
set aside or suspend any order of the Interstate Commerce Commission 
shall be brought by or against the Interstate Commerce Commission. 

**See. 2323. Duties of Attorney General and Interstate Commerce 
Commission ; Intervenors. 

The Attorney General shall represent the Government in the actions 
specified in section 2321 of this title and in actions under sections 20, 
23, and 43 of Title 49, except that in actions brought against the Inter- 
state Commerce Commission pursuant to section 2322 of this title the 
Commission shall be represented in such actions by its attorneys. 

-In actions brought against the Interstate Commerce Commission 
pursuant to section 2322 of this title, the Attorney General may appear 
as a party when the United States or any of its departments or agencies 
has a legal interest adversely affected by the Commission’s order or re- 
quirement, and any party or parties in interest to the proceeding before 


*H. R. 6085 introduced by Rep. Harris, March 18. 
S. 1721 introduced by Sen. Magnuson, March 26. 
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the Commission in which an order or requirement is made may appear 
as parties of their own motion and as of right in any action involving the 
validity of such order or requirement and the interest of such party. 

Communities, associations, corporations, firms, and individuals in- 
terested in the controversy or question before the Commission, or in any 
action commenced under the aforesaid sections may intervene in said 
action at any time after commencement thereof.’’ 


Justification For Recommendation No. 22 


Under existing law, the United States, represented by the Attorney 
General, is the statutory defendant in actions before three-judge district 
courts to set aside orders of the Interstate Commerce Commission. The 
Commission has a statutory right to intervene in such actions, and it 
regularly does so through its own attorneys. In recent years, the De- 
partment of Justice has refused to defend some of the Commission’s 
orders. In other cases, the Department has attempted to confess error 
against the Commission, either in the district courts or in the Supreme 
Court. 

We believe that the Congress expected the Department of Justice 
to defend the Commission’s orders, rather than to exercise the judicial 
function of deciding whether they are right or wrong. In fairness, it 
should be noted that the Department of Justice has a primary respon- 
sibility for administration of the antitrust laws, the philosophy of which 
differs in some respects from the regulatory concepts of the Interstate 
Commerce Act. Also, the Department of Justice often is required to 
represent before the Commission and the courts the interests of the 
United States as the largest shipper in the country. In other crucial 
cases, the Department apparently finds it embarrassing to defend the 
Commission’s orders against the opposition of the Department of Agri- 
culture, which is charged by the Agricultural Adjustment Act of 1938 
(7 U. S. Code 1291) with representing the interests of farmers with 
respect to ‘‘rates, charges, tariffs, and practices relating to the trans- 
portation of farm products.’’ We agree entirely that these policies and 
interests should be defended zealously by the Department of Justice. 

At the same time, the Commission, as an independent agency respon- 
sible only to the Congress, is bound to apply in its decisions the National 
Transportation Policy, which Congress has made overriding in the 
administration of the Interstate Commerce Act. We believe that our 
decisions based under that Policy should not be reviewed by an executive 
department which is charged by law with the administration of other 
and sometimes overlapping policies. 

Accordingly, we recommend that the Commission be entrusted with 
the defense of its own orders in the courts. At the same time, the Depart- 
ment of Justice should be permitted to intervene in any case which in- 
volves any other interest of the Federal government, such as the interest 
of the United States as a shipper, or in cases where the Department be- 
lieves that Congress intended the policy of the antitrust laws to be 
controlling. 
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REQUIREMENT OF EXCESSIVE NUMBER OF COPIES OF COMMUNICATIONS TO 
INTERSTATE COMMERCE COMMISSION 


On March 25, Senator John J. Williams of Delaware complained 
that the I. C. C. requires too many copies of pleadings in matters sub- 
mitted to it for consideration. Excerpts from Senator Williams’ state- 
ment in the Congressional Record of March 25, page 3779, concerning 
these rules follow: 


Senator Williams Comments 


Mr. Wiuiams. Mr. President, we hear much about bureaucratic red- 
tape, but far too often we in Congress fail to appreciate what this means 
to a farmer or to the average small-business man. 

A situation has just been called to my attention in which a small- 
business man in the State of Delaware wrote the Interstate Commerce 
Commission protesting the proposed plan to increase freight rates for 
railroads, and outlining very clearly the reasons supporting his 
objection. 

The Interstate Commerce Commission advised that his request could 
not be considered unless he would make 66 copies of his objection, and 
gave instructions as to where they should be sent. 

This is ridiculous. A farmer or the average businessman without a 
mimeograph machine or a surplus of stenographic help—such as is some- 
times found in these agencies—cannot afford to make 66 copies of every 
letter. 

I have forwarded this taxpayer’s protest against the proposed 
freight rate increases to the Honorable Owen Clarke, chairman of the 
Interstate Commerce Commission, with the expectation that the protest 
will be given due consideration. 

At the same time I am asking this agency to amend its procedure 
so that a letter from the average American citizen, who pays both their 
salaries and mine, may be given proper recognition without being re- 
quired to furnish 66 copies. 

I sincerely hope that the Commissioner will not feel it necessary 
to send me 66 copies of his reply .... 


Chairman Owen Clarke’s Reply to Honorable John J. Williams 


Interstate Commerce Commission 
Washington 


March 27, 1957 
Tue HonoraB.eE JOHN J. WILLIAMS, 
. Unttep States SENATE, 
WasuinerTon, D. C. 


Dear Senator Williams: 


This is in reply to your letter of March 25, 1957, enclosing letter 
from Mr. X, of .» Del. Mr. X protests the require- 
ment that he furnish an original and 24 copies of his statement in Ex 
Parte No. 206 to the Commission, 25 copies to the attorney for the rail- 











698 I. C. C. PRACTITIONERS’ JOURNAL 





roads, and one copy to each of the 13 regional offices of the Commission. 

You advise that you share Mr. X’s views on this point and ask that 
I see to it that Mr. X’s letter is placed in the proper files for attention. 

The procedure to which Mr. X refers was adopted for the con- 
venience of the parties for submitting evidence in Ex Parte No. 206 
without the necessity of appearing at a hearing in person. Ex Parte 
No. 206 is an extensive nationwide investigation into the adequacy of 
all freight rates and charges of all common carriers by railroad subject 
to the Interstate Commerce Act and includes the proposal of the petition- 
ing eastern and western railroads to increase their freight rates by 22 
percent and the southern railroads by 15 percent. A substantial num- 
ber of copies of each statement introduced in evidence is needed in order 
to give the large number of parties to the proceeding who are located 
throughout the length and breadth of the country access to the state- 
ments. 

Of the 25 copies sent to the Commission, one is filed in the public 
docket, one copy is sent to each of the 11 Commissioners, and the remain- 
ing copies are used by the staff of the Commission assigned to assist the 
Commission in this proceeding. 

The 25 copies sent to Mr. Edward A. Kaier, attorney for the rail- 
roads, are for the use of the approximately 700 respondent railroads 
in the proceeding. 

The purpose of sending a copy to each of the Commission’s 13 
regional offices is to enable a person to go to one of these offices and 
examine such statements without having to come to Washington. 

The Commission has received a large number of letters concern- 
ing the investigation and protesting the rates proposed by the railroads. 
If the writers of these letters do not wish to file formal statements, their 
protests are noted and filed in the docket. However, the statements in 
the protests may not be considered as evidence in the proceeding. 

I am circulating a copy of your letter and a copy of Mr. X’s letter 
to all members of the Commission. In addition, the original is being 
placed in the docket in Ex Parte No. 206 along with letters of similar 
nature. 

If you have any further questions, please feel free to call on me. 


Sincerely yours, 


/s/ OWEN CLARKE 
Chairman 














Federal Regulatory Commissions— 
Arms of Congress 


By Honorasie Jos L. Evins, 
Representative, Tennessee. 


The following is a partial text of the remarks of Representative 
Evins following the vote on the Independent Offices Appropriation Bill, 
contained in the Congressional Record of March 20, 1957, pp. 3584-94: 

Mr. EVINS. Mr. Speaker, during general debate on the inde- 
pendent offices appropriations bill on yesterday, I made some remarks 
concerning the need for appropriate legislative committees of the Con- 
gress further considering the position of our independent agencies and 
regulatory commissions. 

A special study and investigation by the Subcommittee on Regula- 
tory Agencies of the House Small Business Committee during the last 
session of the Congress developed some rather startling testimony on the 
shifting positions of some of these commissions. . . . 

As I was honored to serve as chairman of this Subcommittee, I 
personally feel that our report was a most constructive one and certainly 
it has been highly commended by lawyers, business concerns, and by 
many officials of our independent agencies and commissions themselves. 

I commend this report to our legislative committees for their at- 
tention and consideration. 

Our report on our study contained the following conclusions and 
recommendations : 

1. Wisdom dictates avoidance of centralized Executive power over 
regulation of commerce: In adopting the Constitution the people granted 
to the Congress the power to regulate commerce. There is no similar 
grant in the Constitution of any power to the President of the United 
States. 

Congress realized early the necessity for delegating to agencies of 
Government some of its power to regulate commerce. It acted wisely in 
diffusing such power in its delegation and in avoiding the delegation of 
that power to the executive branch. It chose instead to establish inde- 
pendent Federal regulatory commissions and agencies and to delegate to 
them certain of its powers to regulate commerce. 

From the beginning of civilization citizens have struggled to avoid 
centralized autocratic control over their lives and their pursuits. In the 
establishment of independent regulatory commissions and agencies and 
in delegating to them certain powers to regulate commerce, Congress 
avoided centralizing such powers in the hands of the Chief Executive. 
Moreover, when the action was taken Congress made clear its intent to 
keep the Federal regulatory commissions and agencies free from control 
of the Chief Executive. The Supreme Court of the United States recog- 
nized that intent of the Congress (Humphrey, Executor v. U. 8., 295 
U. S. 602). Therefore, those agencies were not only creatures of the 
Congress, they were arms of Congress and made responsible only to the 
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Congress. In that way, if the original concept and intent had been 
carried out, the regulation of commerce would have remained largely 
with the people because under our system of government the Congress is 
expected to express the will of the people and when it does not the people 
express their will and their power over the Congress. 

2. The intent to avoid centralization of the power to regulate com- 
merce in the hands of the Chief Executive has become obscured, frus- 
trated, and circumvented: The complexities and expansion of interstate 
commerce brought many and varied duties of regulation in that field. 
Many important segments of commerce and industry of necessity fell 
under regulation. Their activities were closely scrutinized by the regu- 
lating agencies. Thus, the importance of the role of the regulating 
agency grew. With that growth arose criticism against the regulating 
agency. The regulated disliked regulation. The regulated criticized the 
regulator. The volume of criticism against Federal regulatory commis- 
sions grew to such proportions that when one sought to lend an ear to it 
all else seemed to be forgotten. Reasons underlying original concepts 
concerning the independent Federal regulatory commissions and agen- 
cies faded. 

The interests which were subject to regulation formulated clever 
propaganda. The regulated agencies were accused of not conforming to 
our constitutional concepts since they did not fit squarely into either the 
legislative, judicial, or executive branch of our Government. They were 
described as constituting a veritable fourth branch of Government. 

Faults of individual members of the agencies were seized upon and 
utilized as a basis for attacks on the agencies themselves. Faulty admin- 
istration within an agency frequently was used not only as a basis for an 
attack upon the agency but also as a basis for an attack upon the admin- 
istrative law process as it was exemplified through the operation of in- 
dependent Federal regulatory commissions and agencies. 

Arguments were presented that there should be less regulation. 
Furthermore, it was argued that all the required regulation over inter- 
state commerce could be done better by the executive branch than by the 
independent Federal regulatory commissions. To support some of those 
arguments it was said that there was need for more coordination between 
and among the independent Federal regulatory commissions and the en- 
forcement of laws entrusted to the Chief Executive. It was argued that 
government was becoming too much of a sprawling affair and that only 
reorganization and full coordination of our efforts to regulate commerce 
under the direction of the Chief Executive could be expected to produce 
needed efficiency and avoidance of conflicting and duplicating operations. 

One of the first actions which impinged the independence of Federal 
regulatory agencies and commissions was the requirement that such 
Federal regulatory agencies and commissions submit their estimates of 
needs for funds to the Bureau of the Budget for approval. After the 
agencies’ estimates of needs for funds undergo revision or reduction by 
the Bureau of the Budget, the estimates are included then in and made a 
part of the President’s budget, which is transmitted to the Congress. 

Prior to that development a close working arrangement had prevailed 
between each of the agencies and the Appropriations Committees in the 
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Congress. The committees and their staffs became intimately familiar 
with the problems and responsibilities of the agencies. The requests for 
appropriations were framed on the basis of this mutual understanding 
and respect. But all that has been changed. As has been pointed out 
the agencies now submit their budget requests initially not to the Con- 
gress but to the Bureau of the Budget which then decides how much 
they shall be permitted to seek from Congress. As shown earlier in this 
report, page 34, in the case of the FTC, the Budget Bureau has in recent 
years reduced the request of that agency for appropriations by as much 
as 20 to 25 percent. For other years and for other agencies the reduc- 
tions have been in even larger percentages. Moreover the standard used 
by the Bureau of the Budget in arriving at its determinations disregards 
the complexities of the agencies’ work and of their great responsibilities 
in protecting the public interest. All too often the ultimate standard 
employed has been the sophomoric yardstick of the amount received by 
the agency in the previous year plus or minus some fractional percent- 
age or ‘‘cost of the pay raise.’’ This substitution of the slide rule for 
informed judgment can hardly be cited as contributing to better govern- 
ment. 

Later, in 1942, Congress passed the Federal Reports Act placing a 
further restriction upon the regulatory agencies. Certain of the regu- 
latory bodies, particularly the Federal Trade Commission, have been 
empowered by Congress to obtain factual information from private cor- 
porations both in connection with their law-enforcement activities and 
also in pursuance of general investigations. While such may never have 
been the intent of Congress, the fact-gathering activities have been seri- 
ously circumscribed by a heritage of World War II. In the confusion of 
the early war years, where the first concern was the allocation of author- 
ity being established almost overnight, it did happen on occasion that a 
given business firm would receive requests for the same type of factual 
information from two or more of the war-time-created agencies. To 
eliminate this duplication to protect business from unnecessary harass- 
ment, Congress enacted the Federal Reports Act which provides that an 
agency wishing to secure data from 10 or more firms must first secure 
clearance from the Bureau of the Budget. 

Although the circumstances which prompted the passage of the Fed- 
eral Reports Act in 1942 did not stem from the operations of Federal 
regulatory commissions and agencies but instead from the war-time- 
created civilian control agencies such as OPA, that law has, nevertheless, 
been applied by the Bureau of the Budget to the operations of the Fed- 
eral regulatory commissions. The agencies whose operations caused the 
passage of the law have for the most part passed out of existence and the 
Bureau of the Budget now uses it as a control by the Chief Executive 
over the operations of the independent regulatory commissions. 

For example, the Budget Bureau requires the Federal Power Com- 
mission to secure approval before that regulatory body can require the 
utility companies to fill out certain forms. That is true even when the 
forms are to elicit information upon the basis of which rate determina- 
tions will be made. In other words, an agency of the executive branch 
has thus substituted its judgment for the judgment of the independent 
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regulatory commission. In that way the executive branch has to that 
extent taken over the function of regulating rates. Congress intended 
that function to be kept independent of the executive branch. 


The whole process whereby Federal regulatory commissions are 
required to secure clearance by the Bureau of the Budget before they can 
undertake investigations of those they are regulating has become quite 
frustrating. The rewriting (including elimination of requests for infor- 
mation) and delays do not promote the work of the Federal regulatory 
agencies. Moreover, the Bureau of the Budget has established advisory 
committees to assist it in working out its requirements. Those advisory 
committees often include representatives from the very industry which is 
the subject of investigation and consequently, therefore, become judges 
of what they will permit the Federal regulatory agencies to do in making 
investigations of the firms represented by the judges. 


Another almost unnoticed restraint on the independence of the Fed- 
eral regulatory commissions and agencies exercised by the Chief Execu- 
tive is the requirement that those agencies must secure the approval of 
the Solicitor General of the United States before they are permitted to 
petition the Supreme Court of the United States for writs of certiorari 
regarding rulings against the agencies in the circuit courts of appeals. 
Indeed, in that respect the agencies are required to step aside and not 
only leave it to the Solicitor General to make the decision of whether a 
petition shall be filed seeking a review by the Supreme Court of such 
rulings, but he also takes the cases over from the agencies. They are not 
permitted to present the cases they have prepared and handled to that 
stage. It is understood that that requirement is based upon a desire to 
eliminate duplication, assure consistency, and to make certain that the 
cases are properly prepared when they are submitted to the Supreme 
Court. However, it appears that the Solicitor General in making his de- 
cisions has been persuaded often by views held by members of the Chief 
Executive’s official family. Too often those views have been at variance 
with what the specialized knowledge and experience and competent staff 
of the Federal regulatory agencies believe necessary in the public inter- 
est. 

It has gradually developed that each of the independent agencies 
must secure the approval of the Bureau of the Budget before submitting 
to the Congress any requests for changes in the laws administered by 
them. This means that, in considering legislation, Congress may be de- 
nied the benefit of the expert knowledge and judgment best qualified 
to provide guidance and enlightenment. It also means that the agency 
may be denied the right to inform Congress that its ability to carry out a 
congressional mandate to enforce the laws entrusted to it by Congress 
requires new or amendatory legislation. If the regulatory bodies are not 
to be free to express to Congress their independence and views on legisla- 
tion, it becomes farcical to speak of them any longer as ‘‘arms of Con- 
gress.”’ 

The final and most recent invasion of the independence of these 


regulatory bodies by the Chief Executive resulted from reorganization 
plans promulgated by the Chief Executive in 1950. Those reorganization 
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plans were predicated upon broad authority given to the Chief Executive 
by the Reorganization Act of 1947. At the time that law was enacted the 
precise nature and extent of future actions by the Chief Executive under 
it were not foreseeable. 


Studies and reports made by the Hoover Commission and its task 
force provided the basis for the reorganization plans which were promul- 
gated and published in 1950. They have been discussed at length in an 
earlier chapter in this report. 

During the last 2 decades the importance of maintaining the inde- 
pendence of the regulatory bodies in fact, as well as in theory, has been 
lost sight of or subordinated to efforts designed to improve the efficiency 
of governmental operations. As has been shown, some of these efforts 
have taken the form of congressional enactment. Others have resulted 
from the gradual usurpation of authority by the executive branch of the 
Government. In either case the result has been the same: Independence 
and effective regulation have been subordinated to a policy ostensibly 
designed to attain a sort of assembly-line efficiency at all costs. 


The great danger on the horizon which more than anything else we 
must combat is the increasing concentration of economic power in the 
hands of the few and the growing bureaucracy. Their effect in diminish- 
ing opportunities for independent enterprises and in destroying our in- 
dividual freedoms is to be abated above all else. 

It was to prevent this danger from arising in the first instance that 
the regulatory agencies were created by Congress. It has made much 
headway due in no small part to the diminishing of the independent 
vitality of the agencies. It is important to arrest this relentless process 
while there is still time. 

3. Power over regulation of interstate commerce has now become 
centralized in the Chief Executive: The purpose of the people in avoid- 
ing centralization of power in the Chief Executive when they wrote into 
the Constitution that the Congress and not the Chief Executive shall 
have the power to regulate commerce has been thwarted. That power 
now is largely exercised by the Chief Executive. 


The preceding sections of this report amply document that when the 
Chief Executive was given the authority to appoint and remove at will 
the chairmen of independent Federal regulatory commissions and agen- 
cies he was given great power over the operations of those agencies. That 
is particularly true when the chairmen of the agencies exercise power 
over the administration of the affairs of the agency... . 


4. Power over the regulation of commerce centralized in the execu- 
tive branch has been misused : Records of investigations of the organiza- 
tion and operations of Federal regulatory commissions disclosed that 
officials directing affairs of such agencies at the direction of the White 
House have misused powers residing in them. Testimony adduced indi- 
cates that officials subject to the control of the Chief Executive more 
readily follow the wishes of the Chief Executive than they do the policy 
guides expressed in laws passed by the Congress... . 
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5. Congress should act to remove from the executive branch the 
centralized power to regulate commerce: Congress should act to reestab- 
lish the independence of Federal regulatory commissions and agencies. 
It should remove them from the control and influence of the Chief Execu- 
tive. It should return them to their original role as creatures and 
arms of the Congress. 


The analysis contained in the preceding pages has raised three basic 
questions on the answers to which depend the future existence and ef- 
fectiveness of the independent regulatory agencies: 

1. Was Congress correct in its initial decision to carry out its 
function of regulating commerce by means of establishing independent 
bipartisan regulatory commissions as arms of Congress and should fur- 
ther efforts be made to carry out that. objective ; 

2. Is centralization of authority both over and within these bodies 
necessary for the attainment of efficiency ; and 

3. Which objective should be paramount, efficiency or independ- 
ence? 

As has been observed, the passage of time has more than borne out 
the wisdom of Congress in its initial decision to carry out its constitu- 
tional function of regulating commerce through the means of independ- 
ent regulatory bodies. The establishment of these bodies was for two 
essential purposes: to insure against influence, whether expressed or im- 
plied, which inevitably comes to bear upon any agency which is an or- 
ganic part of the executive branch of the Government; and to assure 
continuity over time in the philosophical concepts underlying the agen- 
ey’s conduct. The influence which Congress was seeking to guard 
against was not limited to the usual invidious connotation of the term. 
It also included the more subtle matter of the impact on an agency’s 
operations arising from the coming into power of an administration 
which is out of sympathy with the purpose for which the agency was 
established. 

The appeal of the Hoover Commission for efficiency, as applied to 
the independent agencies, has not taken into account the necessity for 
the independence of these agencies in the public interest. Moreover, a 
strong case can be made to the effect that on balance the result has been 
a net loss in efficiency. But if it were assumed that the opposite is true, 
that they had indeed succeeded in accomplishing their avowed objective 
of increasing efficiency, the question then arises as to whether the price 

paid in the form of lessened independence is worth the gain of so-called 
enhanced efficiency. The answer is emphatically in the negative. The 
orderly processes of government, the faith of the people and all seg- 
ments of business—large and small—in fair and equitable treatment, 
are rooted in the independence of the regulatory agencies. No price is 
too high to maintain the inviolability of this independence. When to 
this overriding consideration there is added the fact that the measures 
taken in the name of efficiency have actually contributed little toward 
that objective, the case becomes obvious. The restraints upon the inde- 
pendence of the regulatory agencies must be removed. 
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Recommendations 


Therefore, the Select Committee on Small Business and its Sub- 
committee No. 1 recommended that the appropriate legislative committees 
of the Congress consider the following matters in the 85th Congress: 

1. That the various reorganization plans (sometimes referred to as 
Hoover Commission plans) applicable to the different independent regu- 
latory agencies, such as the Federal Trade Commission, Federal Power 
Commission, Federal Communications Commission, Civil Aeronautics 
Board, and Securities and Exchange Commission, be amended to the 
extent that the Chairmen of such agencies be selected by the members 
thereof, and that the powers placed in the hands of the Chairmen by 
said plans revert to the members of the agencies acting as a body in 
accordance with usual agency procedure (note provisions of H. R. 10791, 
introduced April 25, 1956). 

2. That the independent regulatory agencies be exempted from 
the Budget Act so that they may submit directly to the Congress, without 
prior approval by the Bureau of the Budget or any other agency or 
official of the executive branch, their requests for appropriations; pro- 
vided, however, that such agency or agencies should furnish to the 
Bureau of the Budget copies of their requests for appropriations in order 
that the Bureau of the Budget be informed and in a position to take 
appropriate action if it so desires. 

3. That the independent regulatory agencies be exempted from the 
Federal Reports Act in order that they may obtain from private indus- 
tries and individuals such factual data and information as in their 
judgment may be necessary to carry out their statutory responsibilities ; 
provided, however, it is recommended by this committee to the appro- 
priate legislative committee that it write into such bill as it may approve 
appropriate safeguards against onerous and unreasonable reports and 
other information. 

4. That the independent regulatory agencies be exempted from the 
requirement that they secure prior approval of the Bureau of the Budget 
or any other agency or official of the executive branch before they submit 
to the Congress their views concerning legislation affecting their respec- 
tive agencies and the laws entrusted to them by the Congress; provided, 
that copies of such proposals for legislation shall be furnished at the 
same time to the Bureau of the Budget for its information and appro- 
priate action as it sees fit; and further 

5. Whether the independent regulatory agencies should be relieved 
from the requirement, and the circumstances under which they should be 
relieved from the requirement, that they secure prior approval of the 
Solicitor General or any other agency or official of the executive branch 
to petition the United States Supreme Court to review rulings or deci- 
sions made against such independent agencies. It should be understood 
that this recommendation does not include any proposal for legislation 
which would preclude the Solicitor General from representing any inde- 
pendent regulatory agency before the United States Supreme Court. 

House Report No. 2967 from the Select Committee on Small Busi- 
ness on the Organization and Procedures of the Federal Regulatory Com- 
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missions and Agencies and Their Effect on Small Business has been well 
received and highly complimented by persons who are experienced in 
and students of Federal regulation of trade and commerce... . An official 
representing an association of small-business men which claims to have 
a membership of more than 100,000, located in all parts of the United 
States, wrote: 

**I noted in the press the past few days a report on your subcom- 
mittee as it applies to the Federal agencies, and particularly the FTC. 
It’s a splendid report, in which I personally agree 100 percent. 

‘Tn fact in my conferences with the Commissioners in the FTC some 
few months ago, and in a more recent conference with a Member of the 
Senate—in substance I recommended similar action to be taken as it 
applies to the FTC. 

“‘T do hope that legislation will be introduced following out the 
constructive recommendations in your report.’’ 

A letter from one who has presided over and rendered judgment 
in FTC eases for a long period of years, wrote as follows: 

‘*‘T have read with interest the recent report of your subcommittee 
on the organization and procedures of the Federal regulatory commis- 
sions and agencies and their effect on small business. 

‘*T congratulate you and your subcommittee members in giving the 
public for the first time a fairly accurate chronological review of the 
successive steps taken to prevent or obstruct the execution of the laws 
of Congress as Congress intended and the effect upon small business. 

‘The report should receive wide circulation to the end the public 
may know what has in fact transpired and the manner in which it was 
effected.”’ 

An outstanding teacher in one of our fine and large State universi- 
ties wrote : 

‘‘Many congratulations on the publication of the Organization and 
Procedures of the Federal Regulatory Commissions and Agencies and 
Their Effect on Small Business. This is a landmark in the field of public 
regulation, and I think that you have made a notable contribution. The 
problems encountered in its publication testify to its significance.’’ 

In the January 19, 1957, issue of Traffic World, at pages 22-23, 
there appeared an article entitled ‘‘ Wilbur LaRoe Berates Attempt To 
Judicialize Procedures of ICC.’’ In that article, Traffic World published 
and discussed a letter Mr. LaRoe had written to me concerning our 
report on the Organization and Procedures of the Federal Regulatory 
Commissions and Agencies and Their Effect on Small Business. The 
following is a quotation from that article as it appeared in Traffic World: 

Saying he had practiced before administrative agencies for nearly 
four decades, and that the ICC, ‘‘which has a proud history and which 
has been completely free from executive control,’’ was the most success- 
ful of those agencies, Mr. LaRoe added: 

‘The very purpose of these agencies is to perform quasi-legislative 
tasks, such as rate-making, which is too big a job for committees of 
Congress. But we must never lose sight of the fact that these agencies 
are essentially legislative in character and that their task is to carry out 
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the policies of Congress, and not the policies of the Executive. The 
closer we get to executive control the closer we get either to politics or to 
dictatorship, or both.’’ 


Criticism of Agencies Natural 

Mr. LaRoe said he supposed it was natural for regulated corpora- 
tions to resist regulation and to criticize the regulators, but he added 
that such criticism should not be taken too seriously ‘‘because many 
corporations are tempted at times to put their own welfare ahead of the 
public interest.’’ The danger came when there was an attempt, as 
Mr. LaRoe said there had been of late, to ‘‘clip the wings of the ad- 
ministrative agencies and thus weaken the regulation which the Congress 
intended to protect the public.’’ He added: 

‘*For some reasons unknown to me there has been for some years an 
attempt by the American Bar Association, of which I am a member, to 
interfere with the procedure of the Interstate Commerce Commission by 
making it conform more nearly to court procedure. This is utterly wrong 
in my opinion because the ICC is not a court, but an agency of the 
Congress. 

‘‘T hope that the Congress will resist attempts to pour the proce- 
dures of the Interstate Commerce Commission into a common adminis- 
trative mold. Is it not significant that the reasonable procedures which 
the ICC has adopted are highly satisfactory to those of us who specialize 
in practice before the Commission? Our major premise is that these are 
quasi-legislative agencies, that they should carry out the will of the 
Congress and not the will of the Executive, and that they should be 
authorized to develop their own procedure under the supervision of 
congressional committees. To the extent that there is (a) interference 
by the Executive or (b) an attempt to bring about ‘judicialized ad- 
ministration of the various laws,’ the administrative agencies will suffer 
and the will of Congress will be frustrated. 


F. D. R. Incident Related 


‘*Your honorable committee may or may not know of an incident 
in the history of the Interstate Commerce Commission which is highly 
significant. Some years ago President F. D. Roosevelt wrote a letter 
to the ICC telling them, in effect, that the White House would appre- 
ciate it if the ICC would submit its legislative recommendations to the 
White House before submitting them to the Bureau of the Budget or to 
the Congress. To my personal knowledge this request disturbed the 
ICC greatly and they spent many hours discussing how they would reply 
to the President. Due largely to the courageous leadership of Commis- 
sioner Eastman, who was always afraid of too much Executive power, 
a letter was written to the President denying his request on the ground 
that the ICC was an agency of Congress. 

“*It is my earnest hope that your committee will resist all attempts 
to weaken the administrative agencies and continue your fight to prevent 
undue Executive influence within these agencies—an influence which 
obviously is increased if the President can name the chairman. The 
practice of the ICC in choosing their own chairman has worked exceed- 
ingly well. 
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‘‘But it is not enough to fight against Executive control. Your 
committee must also resist attempts to interfere with the reasonable 
procedure of the Interstate Commerce Commission and especially at- 
tempts of the Bar Association to judicialize it. We have our own ICC 
Practitioners Association and our experience has been that the ICC 
cooperates very nicely with us in improving its procedures, a matter on 
which we are working constantly. If and when the ICC adopts bad 
procedure, or fails to make a necessary improvement in its procedure, 
we feel that we should appeal to the Congress for help, because the ICC 
is the child of Congress.’’. .. 

In House Report No. 2967, we outlined the original importance of 
Federal regulatory agencies. Also, there, we reviewed the intent of 
Congress to establish these agencies as arms of the Congress. We pointed 
out that the power to regulate commerce is given to the Congress by the 
Constitution of the United States. In article I, section 8, Congress is 
empowered ‘‘to regulate commerce with foreign nations, and among the 
several States, and with the Indian tribes.’’ There is no constitutional 
grant of any such power to the President of the United States. 

In several instances Congress has delegated its power to regulate 
commerce. It has done so under specific policy guides and with specifi- 
cally stated objectives to certain agencies of the Government. Therefore, 
Federal regulatory commissions and agencies have been established 
through legislative enactments creating them to carry out policies laid 
down by the Congress. The provisions in the legislative enactments 
delegating to and creating in agencies of the Government the power to 
regulate commerce, carry considerable authority and power, semilegis- 
lative in nature. Congress has done that in order to provide facilities 
for implementing specific legislative enactments designed to regulate 
commerce. 

Why was it necessary for Congress to so delegate its power to regu- 
late commerce? 

Following the conclusion of the Civil War in 1865, the great growth 
of railroads and other means of long-distance transportation, communi- 
cation, and commerce created new problems of regulation. Congress 
found it impossible to devote the necessary time required for the daily 
regulation of commerce in the interest of the public. 

The independent regulatory commission device was determined upon 
as a solution to the problem. The first such agency was the Interstate 
Commerce Commission. It was established in 1887. While the estab- 
lishment of the Interstate Commerce Commission was perhaps the most 
spectacular development in the creation of regulatory commissions and 
agencies, it proved to be only one of many such agencies that followed it. 

Creation of the Interstate Commerce Commission in 1887 as an arm 
of the Congress, to which the Congress delegated functions of a legis- 
lative character, marked open, widespread public recognition of the ad- 
ministrative law process. 

That process was not new. It commenced at the beginning of our 
Federal Government. The first session of the First Congress enacted 
three laws conferring important administrative powers. They included 





SBOE YS SSeS SO FF 


~~ O&O 2S Oe ee ee Me 


APRIL, 1957 709 





some of the powers now administered by the Bureau of Customs in the 
Treasury Department. 

By 1940, the Federal regulatory commissions and other agencies of 
the Government utilizing the administrative law process had spread 
through 9 executive departments and 18 independent agencies. They 
included the Social Security Board, the Food and Drug Administration, 
the Packers and Stockyards Administration, the Veterans’ Administra- 
tion, the Federal Power Commission, the Commodity Exchange Adminis- 
tration, the Bureau of Internal Revenue, the Federal Reserve System, 
the Federal Trade Commission, the Interstate Commerce Commission, 
the Federal Deposit Insurance Corporation, Passport Division of the 
State Department, Inspection Division of the Post Office Department, 
Division of Public Contracts of the Department of Labor, Bureau of 
Immigration and Naturalization of the Department of Justice, the Graz- 
ing Service of the Department of the Interior, the Railroad Retirement 
Board, the National Labor Relations Board, the Securities and Exchange 
Commission, the United States Employees Compensation Commission, the 
Federal Communications Commission, and the Civil Aeronautics Board. 

In fact the Code of Federal Regulations for 1940 listed 111 depart- 
ments, bureaus, divisions, and independent agencies issuing rules and 
regulations dealing with almost every phase of human activity. 

While those that were within the different departments of the execu- 
tive branch of the Government acted to administer and enforce certain 
Federal laws, many of those that were independent of the executive 
branch, such as the Interstate Commerce Commission, the Federal Trade 
Commission, and the Federal Power Commission, were entrusted by the 
Congress, under delegated powers, to implement legislation through the 
performance of semilegislative functions. They operated under a man- 
date to further the declared public policy by breathing life into and 
guiding the legislative enactments. 

Thus developed administrative law processes dealing with taxes, 
customs, old-age assistance, pensions, money to be lent, subsidiaries, un- 
employment compensation, public assistance, grazing permits, patents, 
copyrights, licenses for waterpower developments, the determination of 
whether certain practices fell within the limitations of the phrase ‘‘un- 
fair methods of competition,’’ and a host of other actions of vital im- 
portance to the everyday life of all Americans. 

While many of the administrative law agencies were placed in and 
under the supervision of the executive branch, the regulatory agencies 
were not. As has been pointed out, the Interstate Commerce Commis- 
sion was the first of such regulatory agencies. It was established to be 
independent of the executive branch. The next of the Federal regu- 
latory agencies was the FTC. It was during the consideration of pro- 
posals which resulted in the establishment of the FTC that the legis- 
lative history clearly recorded the intent of Congress to keep these regu- 
latory commissions independent of the executive branch. 

House Report No. 533, 63d Congress, 2d session, dealing with the 
proposed Interstate Trade Commission, at pages 3 and 5, clearly dis- 
closes the intent of Congress in establishing the several regulatory com- 
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missions as independent of the executive branch. The following are 
quotations from that House report: 

‘*But the great value to the American people of the Interstate Com- 
merce Commission has been largely because of its independent power 
and authority. The dignity of the proposed commission and the respect 
in which its performance of its duties will be held by the people will 
also be largely because of its independent power and authority. There- 
fore the bill removes entirely from the control of the President and the 
Secretary of Commerce the investigations conducted and the information 
acquired by the Commission under the authority heretofore exercised 
by the Bureau of Corporations or the Commissioner of Corporations. 
All such investigations may hereafter be made upon the initiative of the 
Commission, within constitutional limitations, and the information ob- 
tained may be made public entirely at the discretion of the Commission. 

* * * * * 


‘‘The Commission will also be required under section 10 of the bill, 
by the direction of the President, the Attorney General, or either House 
of Congress, to investigate and report the facts relative to any alleged 
violation of the antitrust acts. 


* * * * * 


“*Moreover, the Department of Justice has often found that an agree- 
ment for readjustment by an offending corporation accomplishes a better 
result than the continuance of a prosecution. Heretofore there has been 
no administrative body to obtain the information that will assist in at- 
taining such an end, and in connection with this power now conferred 
the Commission has a most desirable independence preserved by giving 
it the entire control of its report to be made after such investigation. 
There can thus be no laxity at the Department of Justice when it is 
presented with the facts disclosing violations of law. 

* * * * * 


**One of the chief advantages of the proposed commission over the 
Bureau of Corporations lies in the fact that it will have greater prestige 
and independence, and its decisions, coming from a board of several 
persons, will be more readily accepted as impartial and well considered. 
For this reason also it is essential that it should not be open to the sus- 
picion of partisan direction, and this bill provides, therefore, that not 
more than three members of the commission shall belong to any one 
political party. 


* * * * * 


**(1) The first question is: Shall an interstate trade commission of 
some kind be organized? I imagine that there can hardly be any differ- 
ence of opinion on the point that there should be an administrative 
tribunal of high character, nonpartisan, or rather bipartisan, and inde- 
pendent of any department of the Government. * * * Such work must 
be done by a board or commission of dignity, permanence, and ability, 
of executive authority, except in its selection, and independent in 
character.’’ 
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The Supreme Court has reviewed this problem and in so doing 
recognized and followed the intent of Congress on the proposition that 
Federal regulatory commissions were established as arms of the Congress 
and independent of control by the executive branch. For example, in 
the case of Humphrey v. United States (295 U. S. 625), the Court in 
referring to the legislative history and the intent of Congress, as shown 
by the congressional report thereon, stated: 

The report declares that one advantage which the Commission 
possessed over the Bureau of Corporations (an executive subdivision in 
the Department of Commerce which was abolished by the act) lay in the 
fact of its independence, and that it was essential that the Commission 
should not be open to the suspicion of partisan direction. The report 
quotes (p. 22) a statement to the committee by Senator Newlands, who 
reported the bill, that the tribunal should be of high character and ‘‘inde- 
pendent of any department of the Government, * * * a board or com- 
mission of dignity, permanence, and ability, independent of executive 
authority, except in its selection, and independent in character.’’ 

The debates in both Houses demonstrate that the prevailing view 
was that the Commission was not to be ‘‘subject to anybody in the Gov- 
ernment but * * * only to the people of the United States,’’ free from 
‘*political domination or control,’’ or the ‘‘ probability or possibility of 
such a thing’’; to be ‘‘separate and apart from any existing department 
of the Government—not subject to the orders of the President.”’ 


Thus, the language of the act, the legislative reports and the general 
purposes of the legislation as reflected by the debates, all combine to 
demonstrate the congressional intent to create a body of experts who shall 
gain experience by length of service, a body which shall be independent 
of Executive authority, except in its selection, and free to exercise its 
judgment without the leave or hindrance of any other official or any 
department of the Government. 


The Federal Trade Commission is an administrative body created 
by Congress to carry into effect legislative policies embodied in the 
statute, in accordance with the legislative standards therein prescribed, 
and to perform other specified duties as a legislative or as a judicial aid. 
Such a body cannot in any proper sense be characterized as an arm or an 
eye of the executive. Its duties are performed without executive leave 
and, in the contemplation of the statute, must be free from executive 
control. ... 

‘In order to assure that they would remain independent and free 
from political control, the creating legislative enactments provide that 
they shall be nonpartisan and that the members shall not be subject to 
removal from office except for statutory causes. For example, five mem- 
bers constitute the membership of the Federal Trade Commission. The 
law provides that not more than three shall be appointed from the same 
political party. Each member is appointed for a term of 7 years. The 
terms of the five members are staggered so fhat a continuity in the mem- 
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bership of the agency is assured. The law also provides that no member 
shall be removed except for the causes enumerated in the statute, namely, 
‘‘inefficiency, neglect of duty, or malfeasance in office.’’ 

Federal regulatory agencies which were established subsequent to 
the establishment of the Interstate Commerce Commission and the FTC 
were modeled generally along the lines of those first two agencies. They 
were conceived and organized to perform quasi-legislative functions as 
arms of the legislative branch, independent of the Chief Executive. Also 
they performed quasi-judicial functions in their status of independent 
regulatory agencies. 

The Federal regulatory commissions not only achieved a place of 
importance by virtue of their responsibilities and duties in matters made 
subject to their jurisdiction, but also because of the growing volume of 
the work they have handled and the growing significance of their success 
in the discharge of their responsibilities and duties. 


Federal Regulatory Commissions and Agencies Criticized 

and Attacked 

The system and the work of the Federal regulatory commissions and 
agencies came under attack as the importance and volume of their work 
increased. The very fact of their success in their important work 
brought adverse criticism from those against whom success was recorded. 
Representatives of those who had lost in tilts with Federal regulatory 
commissions were soon taking shots at the successful agency in particular 
and the system of the administrative process in general... . 

The increasing success of the Federal regulatory agencies in their 
work to protect the public interest brought an increase in the tempo of 
the attacks upon the agencies and upon the administrative law process. 
In the beginning the adverse criticism was leveled at the concept of ad- 
ministrative law as being the root of all of the trouble stirred up by the 
Federal regulatory commissions. 

Therefore, there began a concerted attack on the system of adminis- 
trative law. That turned out to be a long fight. It spread to many 
fronts. With the passage of time, the representatives of regulated indus- 
tries enlisted the aid of their attorneys to help them carry on the fight. 
Some of the attorneys involved held memberships in the leading and 
highly respected bar associations. Some of the attorneys who moved to 
carry this fight for their clients against the administrative law process 
utilized their positions as members of highly respected bar associations 
to push the fight against administrative law in the bar associations. 
Carefully and painstakingly they argued their case against administra- 
tive law. The administrative law process was damned as un-American. 
As a result they secured introduction of a bill which incorporated the 
legislative proposals drafted by the special committee on administrative 
law of the American Bar Association. That bill took the form of S. 915 
in the 76th Congress, 1939. It failed to become law. However, another 
one based on the recommendations of the American Bar Association and 
of the same general import was introduced in June 1944. 

Out of all those proposals a new bill emerged in the 79th Congress. 
It became known as 8.7. It passed and became law in 1946. It is known 
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and cited as the Administrative Procedure Act. In the form in which 
it passed and was enacted into law, S. 7 was not made subject to any 
hearings in the Senate, although hearings were held on proposals for 
similar legislation in prior years. The hearings on S. 7 in the 79th Con- 
gress in the form in which it became law included testimony from two 
members of the American Bar Association. No representatives of the 
general public were heard. A representative from one of the Federal 
regulatory commissions, namely, the Interstate Commerce Commission, 
was heard. The testimony of that witness seriously objected to the 
judicialized administration of the various laws provided for by S. 7. 
To the very conclusion of the consideration of S. 7 by the 79th Congress, 
members of the public and representatives of certain Government agen- 
cies continued their requests to be heard on the provisions of the bill. 

Many changes were introduced after the hearings had been con- 
cluded and before the bill was voted on in the Congress, but no hearings 
were held at all on the bill in its final form. Nevertheless, at the strong 
urging of representatives of a number of industries which had been 
subject to regulation by the various agencies, the bill was enacted into 
law during June 1946. 

Quickly it was hailed as a victory over the administrative law 
process. In the New York Times of Sunday, July 21, 1946, section 3, 
page 1, is an article by John P. Callahan entitled ‘‘ Industries Hail Curb 
on Agencies.’’ The following is quoted from that article: 

‘*Utility, rail, and numerous other industries * * * are celebrating 
the recent passage of the Administrative Procedure Act * * *. When 
the * * * bill became law last month, corporation counsel and company 
officials looked back on more than 10 years of continuous effort * * * to 
remove the onerous problems that beset companies appearing before 
these agencies * * *. Passage of the bill was considered a major victory 
for the American Bar Association, sponsor for the measure.’’ 

One of the suggestions made by the critics of the administrative law 
process was a complete separation of the functions of investigation, 
prosecution, and decision into separate agencies. The provisions of the 
Administrative Procedure Act of 1946 did not go that far. For example, 
it had been proposed that there be provided for in the law ‘‘a separation 
of functions’’ in the administrative law process. The critics argued that 
under our system of government the legislator, and the legislator alone, 
should make the law. They abhorred the fact that the Interstate Com- 
merce Commission performs semilegislative functions in implementing 
laws passed by the Congress. Likewise they criticized the administrative 
law process, because it provides for an administrator to make decisions 
also in dealing with those respecting whom the law is administered. 
The critics argued against an administrator making any decisions in such 
situations. In other words, their argument was to the effect that the 
Railroad Retirement Board, for example, should not set itself up as a 
judge in disposing of claims of certain pensioners. They argued that it 
was all right for such a Board to pay out a pension in accordance with 
the laws passed by the Congress and in the precise amounts determined 
by the judges of courts. They argued that the decision in determining 
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the amount to be paid should be separated from the administrative action 
in making the payment. The arguments ignored the complexities and 
great volume of work involved in administrative law as carried on by the 
various agencies. 

The volume of cases arising under certain laws is very great. The 
Veterans’ Administration, the Railroad Retirement Board, the United 
States Employees Compensation Commission, for example, each adjudi- 
cates many thousands of comparatively small claims annually. The 
Veterans’ Administration alone makes determination in hundreds of 
thousands of cases each year and the Social Security Board in even larger 
numbers each year. Would it be in the public interest to have all of 
these judgments entered by judges of the courts? 

The most striking fact that the critics of the Federal regulatory 
agencies and commissions found themselves up against was that for many 
years Congress had been setting up administrative agencies in apparent 
so-called disregard of the attempt to separate powers as interpreted by 
the critics of the administrative law process. Moreover, the courts have 
never held legislation combining the function of the administrative law 
process to be in violation of the constitutional requirements of due proc- 
ess. Therefore, it is understandable why Congress when it passed the 
Administrative Procedure Act in 1946 did not dismember the Federal 
regulatory commissions and agencies, as had been urged. It limited its 
imposition of restrictions on those commissions and agencies to require- 
ments that the commissions establish detailed sets of rules of practice, 
and then adhere to such rules meticulously. 

The failure of the efforts to dismember the Federal regulatory com- 
missions and agencies only applied the brakes and did not halt the at- 
tacks on those agencies. When the move for dismemberment failed, the 
burning question became—who shall control these agencies? It became 
clear that the opponents and critics of the Federal regulatory commis- 
sions and agencies did not wish them to remain independent and subject 
only to the control of the Congress of the United States, the members of 
which represent the people directly. 

The attacks on the Federal regulatory commissions and agencies 
encompassed attacks on the laws they were administering and enforcing. 
It is not strange that for the most part those attacks came from repre- 
sentatives of interests which had been made the subject of proceedings 
by the agencies. .. . 

About that time in 1947, there was organized and appointed ‘‘the 
Commission on Organization of the Executive Branch of the Govern- 
ment.’’ 

Ex-President Herbert Hoover was made Chairman of that Commis- 
sion. Therefore, it became known popularly as the Hoover Commission. 
On March 3, 1949, Mr. Hoover submitted a report on the organization 
of the independent regulatory commissions and transmitted therewith a 
report by a task force of his Commission on the same subject. The task 
force report thus transmitted by Ex-President Hoover recommended 
some very significant changes which were designed to affect the admin- 
istration of business in the Federal regulatory agencies and commissions. 
From that report is quoted the following: 
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We recommend that the chairman of each commission should be 
designated from among the members by the President and should serve 
as chairman at his pleasure. This proposal is closely related to our 
recommendation, discussed in the next chapter, that the chairman should 
be recognized as the administrative head of the agency. 

Designation by the President provides an acceptable channel of 
communication between the commission and the President * * *. 

The second important advantage of Presidential designation is that 
it assists in achieving the objective of improving the internal administra- 
tion of the commissions. 

As explained * * * our recommendation is not intended to deprive 
the other members of fully equal participation in the making of policies 
and substantive decisions of the agency. It is only designed to center 
the administration in one member, responsible to the commission, to re- 
lieve the other members of these duties, and to assure effective super- 
vision essential for expeditious handling of cases and orderly dispatch 
of business. 

The members will seldom voluntarily delegate to the chairman or 
any other official, for a substantial period, the necessary authority to 
perform these essential duties. On the contrary, where the members 
select the chairman, he is ordinarily little more than a presiding officer 
without any real administrative role. This is the case in the Interstate 
Commerce Commission and the Federal Trade Commission, where the 
office rotates annually. It is also true in the Federal Power Commission, 
where the chairman serves out his term as chairman. In the Securities 
and Exchange Commission, the chairman was clearly the administrative 
head in the early years, when the members usually followed Presidential 
wishes, in selecting him, but more recently there has apparently been 
some decline in his position. 

Even when the President names the chairman, he is not always ac- 
cepted as the administrative head of the agency. But generally speak- 
ing, he does occupy a stronger position in this respect and is usually able 
to take more responsibility, especially if it is clear that he enjoys Presi- 
dential support. 

Subsequently there was enacted a law providing for a reorganization 
of the agencies of the Government. 

By the terms of that law, the President of the United States was 
empowered to reorganize, consolidate, or shift from one agency to an- 
other offices and functions of the Federal Government. It was also pro- 
vided that in the exercise of that power the President, in making any 
changes in the organization of Government provided for by prior legis- 
lation, would submit his plan of reorganization to the Congress, and that 
the plan would be considered as lawful and effective unless rejected by 
the House or the Senate, or both, within a period of 60 days. 

Pursuant to the provisions of the Reorganization Act of June 20, 
1947, the President on March 13, 1950, submitted to Congress plans 
providing for reorganization of the Interstate Commerce Commission, 
Federal Power Commission, Federal Trade Commission, Federal Com- 
munications Commission, Securities and Exchange Commission, Civil 
Aeronautics Board and the National Labor Relations Board. Those 
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plans provided for a reorganization of those agencies in keeping with the 
recommendations which had been made by the Hoover Commission re- 
garding the appointment of a permanent chairman of each by the Presi- 
dent. 

The President made it clear in his message to the Congress that the 
principal objectives of the plans were not original with him but resulted 
from the Hoover Commission recommendations. In that connection, the 
President stated : 

‘‘The designation of all chairmen by the President follows out the 
general concept of the Commission on Reorganization [Hoover Commis- 
sion] for providing clearer lines of management responsibility in the 
executive branch.”’ 

By that time the original concept that these Federal regulatory 
agencies and commissions were arms of the Congress had been forgotten. 
The Hoover Commission had so thoroughly regarded and treated them as 
objects that should be made subject to the control of the Chief Executive, 
and had repeated the statement of the need as the Hoover Commission 
saw it for a single control in the Chief Executive over all of these agen- 
cies, that no one seemed to remember that they were creatures and arms 
of the Congress. For example, the President in presenting his plans for 
reorganizing these commissions and agencies stated that the plans pro- 
posed a bold approach to the “‘problem of delineating responsibility 
for authority for the management of the executive branch.’’ 

Furthermore, it was made clear that the object of the proposed re- 
organization of these commissions was not only to provide greater 
efficiency but also to ‘‘enable the President to obtain a sympathetic hear- 
ing of broader consideration of national policy which he feels the Com- 
mission should take into account.’’ 

In addition to the appointment of a permanent chairman by the 
President for each of the agencies, the plans for reorganization which 
were submitted also provided for a transfer of certain functions from the 
agencies to the chairman in each of the agencies. The functions trans- 
ferred to the Chairman included the appointment and supervision of 
personnel, distribution of business among personnel and administrative 
units of the agency, and the use and expenditure of funds. However, 
the plans, as had been indicated in the Hoover Commission reports, ap- 
parently sought to provide reservation of authority to the commissions 
over general policies and certain major personnel appointments. The 
extent to which the provisions of the plans and their reservations could 
be, and were, reconciled, are dealt with to a considerable extent in the 
later sections of this report. 

The Senate Committee on Interstate and Foreign Commerce, which 
normally handles legislation pertaining to the reorganization of these 
commissions, took time from its busy schedule to study the proposals for 
the reorganization of the commissions. Therefore, the chairman of that 
committee, Senator Edwin C. Johnson, of Colorado, and his colleagues 
who were members of the committee had an opportunity to secure a 
better understanding of the significance of the proposals for the reorgani- 
zation of these commissions than did other Members of the Senate and the 
House. Consequently, Senator Johnson introduced resolutions for dis- 
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approval of the proposals for reorganizing the Interstate Commerce 
Commission, the Federal Power Commission, and the Federal Trade 
Commission. His opposition to the plans was based upon his contention 
that they provided for an invasion of the functions of these arms of 
Congress and for a departure from ‘‘long established congressional 
policy that regulatory agencies must be independent and directly respon- 
sible to Congress.’’ 

Some of the interests concerned with the Interstate Commerce Com- 
mission regulations, including representatives of some shippers, rail- 
roads, truckers, their employees, and members of the Association of 
Interstate Commerce Commmission Practitioners, representatives of the 
Federal Communications Commission Bar Association, and the National 
Association of Broadcasters, joined with Senator Johnson in opposing 
the proposed plans for reorganization of the Federal regulatory agen- 
cies and commissions. 

Following that opposition, the Senate disapproved the proposed 
plans for reorganizing the Interstate Commerce Commission and the 
Federal Communications Commission. But the plans which had been 
proposed for the Federal Trade Commission, the Federal Power Commis- 
sion, the Securities and Exchange Commission, and the Civil Aeronautics 
Board became effective. Thereupon, those agencies lost the independence 
they had enjoyed in the selection of Chairmen from among their mem- 
bers and in exercising control over administrative functions of their 
respective agencies. 

The Interstate Commerce Commission continues independent of the 
Chief Executive in the selection of its Chairman. It chooses its chair- 
man and has control over its internal organization and the administra- 
tion of its functions. To a lesser extent, the Federal Communications 
Commission has similarly escaped the fate that befell the Federal Trade 
Commission, the Federal Power Commission, the Securities and Ex- 
change Commission and the Civil Aeronautics Board. 

However, due to the fact that in the law creating the Federal Com- 
munications Commission there was a provision for the appointment of 
the Chairman by the President, it today appears to be subject to the 
control of the Chief Executive to that extent. The extent to which cer- 
tain of the interests, supposed to be regulated by the Federal Communi- 
cations Commission, exercised influence over it will be discussed in later 
sections of this report. 


Reorganization of Federal Regulatory Commissions as Provided for 
_in Recommendations of the Hoover Commission 


‘This section of our report will deal with reorganizations which were 
effected in the Federal Trade Commission, the Federal Power Commis- 
sion, the Securities and Exchange Commission, and the Civil Aeronautics 
Board in accordance with recommendations contained in reports which 
were made by the Hoover Commission. These reorganizations placed 
great power in the hands of the Chairmen of these Commissions. It must 
be borne in mind that the Chairman of each of these Commissions and 
Board is appointed by the Chief Executive and is removable from the 
office of chairman at the pleasure of the Chief Executive. 
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The reorganization of the Federal Trade Commission was effected, 
as provided for in the recommendations of the Hoover Commission, 
through Reorganization Plan No. 8. 

This reorganization plan was made effective May 24, 1950. Section 
3 of the plan is quoted as follows: 

The functions of the Commission with respect to choosing a chair- 
man from among the membership of the Commission are hereby trans- 
ferred to the President. 

And sections 1 and 2 of the plan transferred from the Commission 
to the Chairman the functions, as follows: 

Section 1. Transfer of functions to the Chairman: (a) Subject to the 
provisions of subsection (b) of this section, there are hereby transferred 
from the Federal Trade Commission, hereinafter referred to as the Com- 
mission, to the Chairman of the Commission, hereinafter referred to as 
the Chairman, the executive and administrative functions of the Com- 
mission, including functions of the Commission with respect to (1) the 
appointment and supervision of personnel employed under the Com- 
mission, (2) the distribution of business among such personnel and 
among administrative units of the Commission, and (3) the use and ex- 
penditure of funds. 

(b) (1) In earrying out any of his functions under the provisions 
of this section the Chairman shall be governed by general policies of the 
Commission and by such regulatory decisions, findings, and determina- 
tions as the Commission may by law be authorized to make. 

(2) The appointment by the Chairman of the heads of major ad- 
ministrative units under the Commission shall be subject to the approval 
of the Commission. 

(3) Personnel employed regularly and full time in the immediate 
offices of members of the Commission other than the Chairman shall not 
be affected by the provisions of this reorganization plan. 

(4) There are hereby reserved to the Commission its functions 
with respect to revising budget estimates and with respect to determin- 
ing upon the distribution of appropriated funds according to major 
programs and purposes. 

See. 2. Performance of transferred functions: The Chairman may 
from time to time make such provisions as he shall deem appropriate 
authorizing the performance by any officer, employee, or administrative 
unit under his jurisdiction of any function transferred to the Chairman 
by the provisions of this reorganization plan. 

Reorganization Plan No. 9, respecting the Federal Power Commis- 
sion, as recommended by the Hoover Commission, was to the same effect 
as Reorganization Plan No. 8, respecting the Federal Trade Commission. 
It was also approved and made effective in June 1950. 

The same is true regarding Reorganization Plan No. 10, respecting 
the Securities and Exchange Commission. 

At the same time Reorganization Plan No. 13, respecting the Civil 
Aeronautics Board, as provided for in the recommendations of the 
Hoover Commission, was approved and made effective. It was the same 
as Reorganization Plans No. 8—FTC, No. 9—FPC—and No. 10—SEC 
—regarding the transfer of the functions of the agencies involved to the 
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Chairman and in respect to the performance of transferred functions. 
That reorganization plan differed from the others only in respect to the 
method of selection of the Chairman. The President of the United 
States had annually designated one of the members of the Civil Aero- 
nautics Board to serve as Chairman prior to the date of Reorganization 
Plan No. 13. 

As pointed out in an earlier section of this report, the Hoover Com- 
mission recommended similar reorganization plans for the Federal Com- 
munications Commission and the Interstate Commerce Commission. 
Plans recommended for those two agencies did not become effective be- 
cause the United States Senate voted to disapprove the recommendations. 

However, as in the case of the Civil Aeronautics Board, the Chief 
Executive even prior to the date of the Hoover Commission recommenda- 
tion had, and continues to have, the power and authority to appoint and 
remove from that office the Chairman of the Federal Communications 
Commission. To that extent the Chief Executive exercises influence and 
control over the head of that agency. 


Unheeded Warnings Against the Chief Executive Making Appoint- 
ments of Chairmen to Federal Regulatory Commission are Recalled 


As has been pointed out in an earlier section of this report, the 
Hoover Commission Task Force recommendations submitted to the Con- 
gress provided for appointment of the chairmen of the Federal regula- 
tory commissions by the Chief Executive. These recommendations were 
studied by Senator Edwin C. Johnson, of Colorado, chairman of the 
Senate Committee on Interstate and Foreign Commerce. As a result 
of this study he introduced resolutions in the Senate to disapprove Re- 
organization Plans No. 7 for the ICC, No. 8 for the FTC, No. 9 for the 
FPC, and No. 11 for the FCC. Debate and vote on these resolutions 
occurred in the Senate on May 17, 1950. During the course of the debate 
Senator Johnson and a few other Senators who had devoted time and 
study to the problem warned against giving the Chief Executive the 
power to appoint the chairmen of the Federal regulatory commissions. 
However, their warnings went unheeded, except to the extent that 
Senator Johnson was successful in blocking the reorganization plans for 
the ICC and FCC. 

Senator Bricker, of Ohio, supported Senator Johnson in opposi- 
tion to the plans for reorganizing the Federal regulatory commissions. 
Brief statements made by those two Senators during the course of their 
debate on this matter are quoted in part as follows: 

Senator Bricker asked Senator Johnson: 

Does the Senator agree with me that if this reorganization plan 
were to be adopted, it would give the President almost as direct power 
over these administrative agencies, which are arms of the Congress, as 
if the Supreme Court had not decided adversely to the President in the 
ease involving the removal of Mr. Humphrey in 1934? 

Mr. JoHnson of Colorado. If we adopt this reorganization plan, 
we would completely reverse the Humphrey case. 

Mr. Bricker. That is my judgment, and I am glad the Senator 
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agrees with me in that. In other words, if we were to adopt the Presi- 
dent’s plan, he would be able to completely control the activities of the 
Commission through the Chairman, whom he would have the power to 
remove also. Is that not correct? 

Mr. Jounson of Colorado. If this plan goes through, the President 
can appoint the Chairman and he can remove him, do anything he 
wants to do, and the Chairman will be completely under his political 
control from the day he is appointed until the end of his term. 

Mr. Bricker. The Supreme Court held in 1934 that the President 
of the United States had not the power to remove, because it would give 
him power over a regulatory agency, which, under the Constitution, he 
could not have. 

Mr. JoHnson of Colorado. That is true. 

Mr. Bricker. Under the plan now before the Senate, the Chairman 
would be given control over the money that is appropriated, control over 
the personnel, under the appointing power of the President, which would 
be in substance exactly the same thing the Supreme Court said the 
President could not have. 

Mr. JoHnson of Colorado. That is my understanding. 

Mr. Bricker. I thank the Senator. 

Technically, it could be argued that the reorganization plans which 
have been made effective regarding the Federal regulatory commissions 
have not reversed the holding of the Supreme Court in the Humphrey 
case. Nevertheless, it does appear that as a practical matter the effect of 
these reorganization plans has been, as argued by Senator Johnson and 
Senator Bricker, that since the President is given the power to appoint 
and remove the Chairmen at will, he has control over the ‘‘ activities 
of the Commission through the Chairman.’’.... 





Editor’s Note: As Hon. Joe L. Evins, Representative of Tennessee, noted in his 

on the floor of the House March 20, 1957, the conclusions and recommenda- 

tions of the subcommittee he headed regarding the regulatory agencies and commis- 
sions have attracted the attention and respect of important officials. For example, 
he referred to Hon. Sam Rayburn, Speaker of the House of Representatives, and 
Hon. Oren Harris, Chairman of the Committee on Interstate and Foreign Commerce 
of the House of Representatives, and the thoughts they expressed in their addresses 
to the House that matters which had been reported by the Evins Subcommittee 
should be further examined and reported upon. The Speaker, Mr. Rayburn, called 
upon Representative Harris, the Chairman of the Commerce Committee, to make a 
comprehensive study of the operations of the regulatory agencies and commissions 
for the purpose of determining how they have administered the laws entrusted to 
them. Representative Harris responded that he and other Members of the Com- 
merce Committee were ready to make such study. On April 11, 1957, the House of 
Representatives voted the sum of $250,000 to Chairman Oren Harris and the Mem- 
bers of the Committee on Interstate and Foreign Commerce of the House of Repre- 
sentatives to make a thorough and complete study of this problem. 




















Regulation As Part of the Democratic 
Process 


By Wisvur La Rog, Jr. * 


If I were not so near three score years and ten I should like to be a 
member of the Interstate Commerce Commission. 

My heart is warmed when I think of the enormous contribution 
through the years the Commission has made to good government and 
to the cause of democracy in our nation, and I am convinced that with 
the fine new blood that has come in of late, this contribution will con- 
tinue at an accelerated pace. 

I would not be oversentimental about this, but I studied under 
Woodrow Wilson and caught something of his burning passion for good 
government, something of his fear of dictatorship, something of his high 
respect for public officials who look upon public office as an opportunity 
for service. 

In the whole history of government in the United States there has 
never been an agency or a court more sincerely devoted to the public 
service than has the Interstate Commerce Commission. Through all the 
years the Commission has sought to lean over backward to protect the 
rights of litigants. Our annual convention was thrilled when Commis- 
sioner Owen Clarke stressed the importance of protecting human rights 
and quoted Daniel Webster’s definition of due process: 

What are some of the aspects of the Commission and its work which 
contribute to the safeguarding of the democratic process? 

First, the quality of the Commission is pretty well assured by re- 
quiring that appointments to the Commission be made by the President 
of the United States and by requiring confirmation by the Senate. This 
comes close to guaranteeing that no man can be a member of the Com- 
mission unless he is a man who has high character and who has demon- 
strated his fitness for this high office. Where will one find in the annals 
of administrative history more stalwart administrators or better judges 
than such giants as Lane, Cooley, Harlan, Clements, Woodlock, Clark, 
Meyer, Daniels, Aitchison, Eastman, Mahaffie, and other statesmen who 
have helped to build this great agency. The quality of an agency de- 
pends on the quality of its members, and the high regard in which the 
Commission is held is due mainly to the high calibre of most of its 
members through the years. 

One of Woodrow Wilson’s earnest beliefs was that true democracy 
is such a precious thing that men should work hard for it and if neces- 
sary. sacrifice for it. He was a sincerely religious man and he felt that 
one of God’s laws is that the good things of this life, including human 
liberty, are attained and safeguarded only by hard work. Even grain, 
God has decreed, shall not be raised without plowing a field. Wilson 
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believed not only in the value and indispensability of labor, but in the 
dignity of it. He worked tirelessly throughout his life and was laboring 
hard for democracy when he was stricken. 

Parenthetically may I add, in this year of Wilson’s centennial (he 
was born in 1856), that he had felt even in his early years that he was 
predestined (this is certainly a good Presbyterian term) to give his life 
for the cause of democracy. I honestly believe that he expected to be 
president many years before he was elected to that high office. This inner 
conviction spread to his students and I can remember these words in our 
faculty song at Princeton several years before Wilson became Governor 
of New Jersey: 


‘‘Here’s to Woodrow, King Divine 

He rules this place along with (Dean) Fine 
But we fear that he will leave our town 

To try for Teddy Roosevelt’s crown.’’ 


Wilson would love the Interstate Commerce Commission as it func- 
tions today. He would love the hard work, the devotion to duty, the 
safeguarding of human and corporate rights, the care taken to assure 
full hearing, the honesty and integrity in adjudication. 

In another recent article I illustrated the kind of contribution which 
the Commission can and does make to the cause of democracy. This is 
illustrated by an incident that occurred during the presidency of 
Franklin D. Roosevelt. It may not be unfair to President Roosevelt to 
say that he was much more inclined toward regimentation than was 
Wilson who had no drop of totalitarianism in his democratic veins. 
However that may be, F. D. R. got the idea that he would like to look 
over certain of the Commission’s reports and budget requests to Congress. 
and he asked that they be routed via the White House. This was a very 
difficult question for the Commission to deal with, for the Commission 
knew that it was an agency of Congress and not an agency of the Execu- 
tive, yet it hesitated to give offense to the White House. As I have said 
before, the Commission went into conference a good part of a day on 
this delicate matter. To the eternal credit of the Commission be it said 
that they followed the courageous advice of Eastman and told F. D. R. 
that they could not comply with his request. F. D. R. disliked the Com- 
mission and Eastman from that day until his death. But the Commission 
had made an important contribution to the cause of democracy. 

Another epochal contribution was made by Commissioner Clements, 
who had been a Congressman from Georgia. Not long after his appoint- 
ment to the Commission he was waited upon by the whole Georgia dele- 
gation, his close friends, who came to tell him the importance to Georgia 
of the Social Circle Case. He had the great courage to remind them 
that he now occupied a quasi-judicial position and that it was not quite 
right for Congressmen, even his own friends, to try to influence him. 
From that day to this Senators and Representatives have stayed away 
from the Commission as a general rule. 

When we argued the New England Divisions Case before the Com- 
mission, some of our New England friends conceived the idea that it 
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might help to have Senator Lodge, one of the most distinguished members 
of the Senate, attend the argument, which he did, sitting prominently 
in the front row. As we left the argument room a New Englander ex- 
pressed to Commissioner Hall the hope that the decision might be handed 
down soon. He replied sharply: ‘‘ Well, you had Senator Lodge sitting 
right in the front row. That should help you.’’ The ensuing decision (first 
decision) was unfavorable to New England. No Senator has sat in the 
front row at an argument since that day. 

What can possibly make a better contribution to the cause of democ- 
racy than an agency which holds itself above political influence? 

In a companion article in the Journal I told of the great care taken 
by the Commission to safeguard oral argument. From its earliest day 
the Commission has tried to assure full hearing, so much so that the 
Commission has been criticized for dragging out its hearings. The Com- 
mission always goes far out of its way to be true to the Congressional 
mandate in Section 17(3) that the Commission shall ‘‘conduct its pro- 
ceedings under any provision of law in such manner as will best conduce 
to the proper dispatch of business and to the ends of justice.’’ 

The Commission has been severely criticized for its modified and 
expedited procedure in Ex Parte 196, just as it had previously been 
criticized for the long delay in deciding similar cases. It appears to me 
that the Commission has acted in good faith, and without violating any 
sound principle, in adapting its procedure to the different types of cases. 
The so-called horizontal increase cases are in a special category, not only 
because of their broad impact on the public, but because of the Congres- 
sional mandate that the railroads shall be kept healthy. The Commis- 
sion, as an expert body, knows pretty well without any hearing whether 
the railroads need more revenue to maintain their efficiency, and they 
have a fairly good idea as to the amount of such need. Except for out- 
standing orders fixing maximum rates in individual cases, the railroads 
have a right under the law to file tariffs increasing all their rates, and 
the Commission has the right under the law to refuse to suspend. The 
modified procedure in Ex Parte 196 was a reasonable compromise and 
did no violence to due process. In such case there is a legitimate prima 
facie assumption that the increased burden should be spread as evenly 
as possible over the nation’s commerce, and any shippers who can show 
that they should be an exception to the general rule are permitted to 
show that fact. The Commission has in proper instances recognized such 
rights by so-called ‘‘hold-downs”’ or otherwise. Clearly there is no form 
of procedure that can be applied to all cases without unnecessary delay 
and injustice. 

We live in a day when our whole American system of free enterprise 
and democracy is challenged across the sea. There are parts of the 
world in which arbitrary government action is justified if it accomplishes 
the purpose of the State. Thus in China a landlord may be and is 
deprived of all his property, and worse, without hearing, as the end is 
to give more to the masses. The communists call this ‘‘justice,’’ for the 
landlord was ipso facto a public enemy for being a landlord. In other 
words, ‘‘Justice’’ can consist, in some areas, of depriving a man of all 
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his property, and perhaps of his life, without full hearing. This conflict 
between the totalitarian concept of justice and the American concept is 
basic and irreconcilable. There is no room for compromise. The kind 
of world our children live in depends on which kind of ‘‘justice’’ pre- 
vails in the years that lie ahead. 

As for me, I thank Almighty God for a nation in which the people 
elect representatives and the representatives set up regulatory agencies 
to administer laws in the public interest, at the same time providing a 
court system to protect human rights and safeguard the legitimate in- 
terests of utilities whose initiative and enterprise have played their part 
in making this the strongest and finest nation on earth. The Interstate 
Commerce Commission has made and is still making an enormous con- 
tribution to the cause of democracy by always putting the public interest 
first and by exercising its important powers with due regard for the 
rights of all concerned. 

It often takes courage for a regulatory body to stand firmly for 
principle. Sharp criticism often comes from disappointed litigants. 
Criticism of a quasi-political nature is often heard, and I regret to say 
that committees of Congress sometimes make unfair criticism. Practi- 
tioners were pleased recently when two members of the Commission re- 
plied sharply to an unfair attack made by a Senate committee. Only 
men with intestinal fortitude will talk back to Senators upon whose 
votes they depend for their own confirmation. One can rejoice that the 
present Commission does have the courage to speak up where necessary 
to protect sound, honest and non-political regulation. Such courage 
constitutes a real contribution toward good government. 

Adherence to principle is doubly necessary for the I. C. C. because 
of the billions of carrier investment subject to its jurisdiction and be- 
cause the transportation agencies are so extremely important in our 
wonderful free enterprise system. The greatness of America is due to 
the faith and the courage that led our forefathers to blaze difficult trails 
through the wilderness. Whatever may be the criticism of our free 
enterprise system, it does encourage initiative. It encourages men to 
build, with the result that they have built the strongest and finest nation 
on earth. A kindly Providence has saved us from the deadening effect 
of socialism and totalitarianism. 

The vigor and success of the free enterprise system is nowhere more 
convincingly demonstrated than by the builders of the great railroad 
systems that serve America. What an enormous contribution they have 
made to the strength and the glory of America! The water carriers and 
more recently the motor carriers have also blazed great trails and have 
become so important that our economy has become strongly dependent 
upon them. 

The Congress has wisely decided that public carriers must be regu- 
lated in the public interest. But can we have regulation without killing 
private enterprise? Can we have regulation without throwing a wet 
blanket on private initiative? The Interstate Commerce Commission 
over a period of seven decades has given a glorious affirmative answer 
to this question, for today our transportation system is stronger and 
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better than at any time in our history. It has been conclusively proved 
that regulation in the public interest can be a great success if those 
charged with the responsibility are good, red-blooded Americans, as 
distinguished from radical left-wingers, and who have the honesty, the 
integrity, the courage and the judicial temperament to handle a big job 
in a big way and with protection of the public interest as the prime 
objective. 

Those of us who practice before the Commission should always bear 
in mind that we are in a sense ‘‘part of the court’’ and that as such we 
ean help or hurt the free enterprise system by the manner in which we 
conduct ourselves. We, too, must be honest, and we must be lovers of 
America, and appreciative of the courage and the heroism that built our 
nation. We are hurting the cause if we file a complaint that we know to 
be without substantial merit, or file a petition for rehearing just to go 
through the motion. We hurt the Commission if we indulge in unfair 
criticism upon losing a case. When we do lose a case we are tempted 
to say that those who decided against us were ignorant, cock-eyed and 
otherwise deficient in brain power. John Adams is said to have called 
George Washington a ‘‘muttonhead’’ but Adams was the loser by in- 
dulging in such unfair criticism. We practitioners can similarly hurt 
ourselves and hurt the whole cause of honest regulation if we indulge 
in unfair attacks. 

Let us all, bench and bar, get the feeling that we are partners in a 
great and glorious enterprise and that, like those who preceded us, we 
are builders, that we are building something truly great, and that the 
kind of nation in which our children shall live will depend in part on 
how we build. 





Rail Transportation 


By Joun F. Doneuan, Editor 


FORMAL MATTERS 
Intrastate Freight Rates 
Arizona 


An amended order of the I. C. C. in Docket 32076, dated March 12, 
states that the Commission is instituting an investigation on the petition 
of the Santa Fe and the Southern Pacific into the reasonableness of 
intrastate rates for the transportation of ores and concentrates, live- 
stock, lime rock, high explosives, cottonseed meal and cake, as to which 
the Arizona Corporation Commission has refused to permit increases 


corresponding to those approved for interstate application by the I. C. C. 
in Ex Parte 196. 





Kansas 


Acting on the request of the Santa Fe and other railroads operating 
within the State of Kansas, the I. C. C. has broadened its thirteenth 
section investigation in Docket 32067 so as to include intrastate rates for 
the transportation of cement as to which the Kansas Commission had 
removed the Ex Parte 175 increases. 





Montana 


By order dated March 13 the I. C. C. granted a petition filed by 
the Burlington and other railroads operating in Montana, seeking 
authority to reduce their intrastate rates on petroleum and petroleum 
products from Sunburst, Kevin, and Cut Bank, Montana, to destinations 
in Montana as set forth in the carriers’ petition. 





California 


The I. C. C. has denied a motion in Docket 32089 and Sub-No. 1 
thereof, on behalf of the State of California and the Public Utilities 
Commission of that State seeking an order requiring the railroad re- 
spondents in the proceedings to separate their intrastate properties, 
operating expenses and revenues, ruling that such separations are not 
considered to be necessary for a determination of the issues presented 
in the thirteenth section proceedings. 





Indiana 


In the proposed report of I. C. C. Examiner R. J. Mittelbronn it is 
recommended that the Commission find that Indiana intrastate freight 
rates on bituminous coal are abnormally low and cause undue, unrea- 
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sonable and unjust discrimination against interstate commerce; that 
Ex Parte 196 increases permitted for interstate rates on bituminous coal 
between points in Indiana and points in other states are reasonable in- 
ereases on Indiana intrastate rates, and that such increases will add 
approximately $573,000 annually to the gross revenues of rail carriers 
operating within the State. 





Southern Pacific “Piggy Back” Service Substitution 


In the proposed report of I. C. C. Examiner David Waters recently 
released by the Commission, it is recommended that the Commission 
should approve the issuance of a certificate to the Southern Pacific 
Transport Company, truck-line subsidiary of the SP, authorizing it, sub- 
ject to certain conditions, to transport general commodities via truck 
between Vinton, La., and Orange, Tex., to replace, for economic reasons, 
‘‘piggy back’’ trailers used by the motor carrier on another SP sub- 
sidiary, the Texas & New Orleans Railroad. 

The conditions recommended would provide that the service would 
be limited to motor service auxiliary to, or supplemental of, rail service 
of the T&NO and the restriction that the motor subsidiary transport 
no shipments between New Orleans and Lafayette, La., or through, or 
to, or from more than one of those points, or between New Orleans and 
points west of Lafayette via either Kaplan or Gueydan, La. 





Ex Parte 206 


The Commission has rescheduled a hearing in California in its pro- 
ceeding involving increased freight rates, from April 17 to May 6, at 
10 A. M. (city time), Sir Francis Drake Hotel, San Francisco. It an- 
nounced that notice for the time of oral argument and for filing briefs 
will be issued at a later date. 

The Birmingham Belt Railroad and the Laurinburg & Southern 
Railroad Company have been added as petitioners in the proceedings. 
Additional carriers who have recently announced their intention to 
join as petitioners will be added to the list at the time of hearings. 

The Great Lakes Ship Owners Association and the Board of 
Trustees of the Galveston Wharves have been authorized to intervene in 
the proceedings. 





Chicago and North Western Free Pickup and Delivery Service 


The Iowa State Commerce Commission on March 19th suspended 
as to intrastate traffic to and including July 22, 1957 certain schedules 
filed with it by the Chicago and North Western Railway and the Chi- 
cago, Saint Paul, Minneapolis and Omaha Railway, which proposed the 
cancellation of free pickup and delivery of less than carload freight 
by such carriers. 
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Agreement No. 7 Complaint Proceedings 


On March 22 the Commission released the report of Division 2 in 
Dockets 31774 and 31824, in which the Division adopts most of the 
recommendations set forth in the earlier report of the Hearing Ex- 
aminer and concludes that the Commission should withdraw its ap- 
proval of the Agreement as permitted by Section 5a of the Act unless 
the same is modified to provide for the participation with full voting 
rights of a representative of the American Short Line Railroad Associa- 
tion in the meetings of the AAR General Committee involving per diem 
rates and rules. 

The I. C. C. had, by a letter dated March 5, refused to admit as a 
pleading in Dockets 31774 and 31824 the ‘‘Statement’’ filed by the De- 
partment of Justice on February 28. In acknowledging the fact that 
the Department caused a representative to appear at the hearing in this 
ease held on October 18, 1955, the Commission stated that the Justice 
Department did not actually participate thereafter nor file briefs, ex- 
ceptions to the proposed report or replies to such exceptions, nor partici- 
pate in the oral argument held on February 7, 1957, concluding that 
**Since the time for filing pleadings and statements in this proceeding 
has expired, the Statement of the Department of Justice dated February 
28, 1957, cannot be accepted for filing at this time.’’ The Commission 
filed the original copy of the statement in the correspondence section of 
these dockets and returned the additional copies to the Department. 





FINANCE MATTERS 
L. & N. — N. C. & St. L. Merger 


The Interstate Commerce Commission announced on March 13 it 
has authorized a merger of the Nashville, Chattanooga & St. Louis Rail- 
way into the Louisville & Nashville Railroad Company for ownership, 
management and operation. 

It also approved direct control of the Louisville & Nashville Rail- 
road Company by the Atlantic Coast Line Railroad through owner- 
ship of capital stock, and indirect control by the Atlantic Coast Line 
Company, a holding corporation. 

The report showed that after the merger, the L. & N. will rank six- 
teenth in mileage, thirteenth in gross revenues, ninth in net railway 
operating income, and eighth in net income among the nation’s railroads. 





Florida East Coast Reorganization 


In F. D. 19467 Division 4 has denied a motion of the Atlantic Coast 
Line requesting that an early hearing be held on the joint application 
by the Seaboard and the Southern for authority to acquire control of 
the Florida East Coast through stock ownership, on the basis that ef- 
fectuation of the transaction covered by the joint application is con- 
tingent upon confirmation of a proposed plan of reorganization filed in 
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F. D. 13170 by St. Joe Paper Company et al., and the willingness to 
sell of persons entitled to receive a substantial portion of the capital 
stock which would be issuable to them under the proposed plan of 
reorganization. 





Illinois Central - Lake Calumet Extension 


The Michigan Central, the New York Central and Indiana Harbor 
Belt have been authorized to intervene in F. D. 19538, a proceeding in 
which the IC, the Kensington and Eastern, the Philadelphia, Baltimore 
and Washington, and the Pennsylvania seek authority to construct 
and operate connecting tracks one and one-half miles in length; and in 
which the IC, the Pennsylvania, and the Chicago South Shore & South 
Bend Railroad seek authority to acquire trackage rights over existing 
tracks and the above tracks to be constructed, all in the vicinity of the 
Lake Calumet Harbor District in Cook County, II. 

In opposing such applications the interveners allege that ‘‘they will 
serve and plan to serve adequately’’ the Chicago Regional Port District. 





Motor Transportation 
By Harry E. Boor, Editor 


Attorney, American Trucking Associations, Inc. 


I. C. C. Requests Self Representation in Court Cases 


The I. C. C. has forwarded to Congress proposed legislation which 
would permit the Interstate Commerce Commission to be its own advo- 
cate in court proceedings where its orders are challenged. It has also 
proposed legislation to eliminate automatic grants of interstate authority 
where a carrier holds an intrastate certificate. The proposed bills would 
implement legislative recommendations made by the Commission in its 
annual report. Recommendation No. 22 which would be implemented, 
would amend the ‘‘ Judiciary and Judicial Procedure’’ provisions of the 
U. 8. Code to provide that suits brought to set aside Commission’s orders 
would be against the Commission instead of the United States, with the 
Government, through the Attorney-General, given the right to intervene 
in appropriate cases. It is the contention of the I. C. C. that the Depart- 
ment of Justice has refused to defend some of the Commission’s orders, 
while in other cases, the Department has attempted to confess error 
against the Commission, either in the District Courts or in the Supreme 
Court. It is the position of the ICC that the Department of Justice 
should be expected to defend the Commission’s orders, rather than to 
exercise the judicial function of deciding whether they are right or 
wrong. It was noted, however, that the Department of Justice has a 
primary responsibility for administration of the anti-trust laws, the 
philosophy of which differs in some respects from the regulatory concepts 
of the Interstate Commerce Act. 


The Commission further recommended the repeal of that portion of 
Section 206(a)(1) of the Interstate Commerce Act which permits auth- 
orized intrastate carriers to engage in interstate hauling without au- 
thority from the I. C. C. The proposal would reserve the rights of car- 
riers presently engaged in such hauls if the law is amended. It was 
pointed out that motor carriers operating solely within a state are not 
required to obtain I. C. C. certificates for interstate transportation be- 
tween the points in the state which issued the intrastate rights although 
they are required to register with the I. C. C. The Commission called 
attention to cases where carriers operating under the exemption have 
purchased from multi-state operators portions of their operations within 
a single state, which portions were covered by interstate certificates to 
which the purchasers became entitled. 
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Scales Expert Warns of Faulty Results in Weighing Vehicles 


A weighing engineer, with 19 years of experience with the National 
Bureau of Standards, pointed out recently how axle weight may vary 
depending on the angle even on the wheelbarrow, the simplest of vehicles, 
and thus enforcement weighing of highway vehicles by the wheels or 
individual axles must take into account the variable, inconstant and 
temporary values which cannot be controlled and cannot, in fact, be 
accurately evaluated. The engineer showed how a trailer loaded so that 
all axles weigh less than the legal limit may on a subsequent road check 
indicate an overweight on one axle of a tandem, while at another point 
the other axle in the tandem assembly would appear to be overweight. 
This explains many instances which have perplexed highway police and 
have led courts and magistrates to question the validity of evidence 
offered to support allegations of load limit violations. A study made by 
the Bureau of Standards in 1954 shows that violations for both axles of 
tandem axle trailers ranged as high as 480 lbs. Variations for a single 
axle of a tandem ranged as high as 2,980 Ibs. The fallacy of assuming 
that a load is shared equally between the members of a tandem was 
found in one case, where a difference of 7,350 lbs. was observed, and 50% 
of the vehicles differed in tandem axle weight by at least 1,200 lbs. 





Congressman Introduces a Bill to Ease the Burden of Taxation 
On Small Business 


Representative Tom Curtis from Missouri, and member of the Ways 
and Means Committee, and the Joint Economic Committee, has intro- 
duced a bill (H. R. 5735) which would ease the tax burden of the small 
business man. The bill’s first provision would permit business firms to 
deduct from taxable income an amount equal to additional investment 
in depreciable assets or inventory during the taxable year. The bill 
provides, however, that such income deduction before computation of 
taxes could not exceed 20% of the net income, or $30,000.00, whichever is 
lower. For corporations, the highest tax saving would not exceed 
$15,600.00 and then only provided the corporation reinvested $30,000.00 
from its earnings. 

The other proposal in the bill would allow the businessman to set 
aside earnings in anticipation of his estate tax and allow him to pay any 
balance due on the estate tax over a ten-year period so as to obviate the 
forced sale or dissolution of his firm in the event of death. Representa- 
tive Curtis maintains that although the bill provides income tax relief 
for all businesses, regardless of size or form, its benefits would be 
especially important to smaller firms. The bill recognizes the fact that 
most small businesses are unincorporated, and the provisions apply to 
individual proprietorships, partnerships and self-employed persons as 
well as corporations. 

According to Mr. Curtis, ‘‘Small and medium size business com- 
prises the backbone and the dynamic growth element of the national 
economy. The latest data available on a number of business firms shows 
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over 4,000,000 firms employing fewer than 500 persons and accounting 
for 55% of all business employment. And of this number there are 
3,865,000 firms which employ fewer than 20 persons and account for 
23% of total business employment.”’ 

With respect to the estate tax provisions, Representative Curtis said: 
‘‘The lack of such provisions leads to mergers and acquisitions as the 
only recourse for a businessman who wishes to protect his estate.’’ 

The proposal in the bill would permit individuals to purchase non- 
interest bearing estate tax anticipation certificates, which shall not be 
included in the taxable estate, up to a maximum of $100,000.00, and also 
permit payment of the estate tax within ten years after death. 





The Trucking Industry Launches Program to Reduce 
Night Accidents 


The Safety Director of the American Trucking Associations has an- 
nounced a nationwide safety program to reduce night time traffic acci- 
dents on the highway. He pointed out that more than % of the nation’s 
most costly traffic accidents in 1955 occurred after dark and that rear- 
end collisions caused by overtaking traffic constitute a major highway 
safety problem. 

To combat these problems, the safety program will promote the 
‘*reflectorization’’ of the rear-end of trucks so that vehicles approaching 
from the rear, at night, will be able to see a truck from a distance of 
several hundred feet or sufficient distance to avoid trouble. This part of 
the program is the first of three special emphasis campaigns to be con- 
ducted by the trucking industry, and the other campaigns will promote 
vehicle safety checks and safe driving. 

‘*Reflectorization’’ of trucks will be accomplished through the use 
of decals which cover an area of 6 square feet and bear the slogan 
‘*Set the Pace for Safety.’’ The decals are of red, white and black 
reflective material. 





Northern Pacific Transport Company Withdraws Four Requests 
For Extension of Operating Rights 


The Northern Pacific Transport Company, a trucking subsidiary 
of the Northern Pacific Railroad Company, has asked the I. C. C. for 
permission to withdraw four applications for extensions of operating 
rights. The railroad subsidiary, however, insists that proceedings con- 
tinue in another case in which authority is sought to purchase rights of 
Humphries Transport, Inc. of Everett, Washington. 

The Humphries case is docketed as MC-F-6485 and the extension 
applications were listed as MC-63562 (Subs—Nos. 26, 27, 28 and 29). 

The I. C. C. announced that the proposal to purchase Humphries 
will be handled without oral hearing through use of verified statements 
supporting or opposing the application, however, the way was left opened 
to request oral hearing. 
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The applicant was given until March 22nd to file and serve its 
statements while protestants were given until April 22nd. Applicant 
rebuttal statements are to be filed by May the 2nd. 

It is the contention of the trucking industry that approval of 
purchase of Humphries by Northern Pacific Motor Transport would 
unduly restrain competition and enable the rails subsidiary ‘‘to use 
service by motor vehicle other than to public advantage’’ in rail opera- 
tions. The rights involve service between Everett and Seattle, Washing- 
ton and the purchase plan, according to protestants, does not contem- 
plate that the acquired operating rights will be restricted to rendition of 
service auxiliary to and supplemental of rail service. Protestants also 
argued that in the extension application cases, rights would be granted 
between Lewiston, Idaho and Pasco, Washington, between Spokane, 
Washington and Lewiston, and between Olympia and Hoquiam, Wash- 
ington and that these would be unrestricted and in competition with the 
independent motor carriers and even the parent railroad. 





1. C. C. Sets Minimum Scale for Iron and Steel Rates 
By Motor Carriers in East 


The Interstate Commerce Commission announced on March 28, it 
has prescribed minimum motor carrier rates on iron and steel articles in 
eastern territory. Some increases will probably be required but no 
reductions are contemplated. Existing railroad rates were found to be 


not unlawful. 

The Commission directed that any existing rate lower than the pre- 
seribed basis be increased not later than July 1. It established rates 
subject to a minimum weight of 30,000 pounds based on a distance scale 
as the minimum reasonable rates; and required that rates for any lower 
minimum weights be based on the same scale plus 15 percent. The motor 
carriers are required to publish specific rates. 

The rates apply on iron and steel articles transported by common 
and contract motor carriers between points in Connecticut, Delaware, 
Kentucky, Illinois, Indiana, Maine, Maryland, Massachusetts, Michigan, 
Ohio, New Hampshire, New Jersey, New York, Pennsylvania, Rhode 
Island, Vermont, Virginia, West Virginia, the District of Columbia, and 
parts of Wisconsin, Iowa, and Missouri. 

‘* All parties, except some of the receivers, seem in agreement that 
the motor-carrier rates are in a chaotic condition,’’ the Commission de- 
clared, adding: ‘‘The evidence is clear that the competition for this 
traffic among the motor carriers is such as to border on the destructive, 
and the exercise of our power to prescribe minimum reasonable motor- 
carrier rates is here required to prevent destructive competition. .. .’’ 

‘*We are not persuaded that the rail rates have resulted or are 
likely to result in destructive competition. As indicated, many of their 
rates were increased in 1955.’’ 


* Editor's Note: This decision in Docket MC-C-1510, which also embraces 
MC-C-1629 and No. 31487, consists of 32 printed pages and is: 68 M. C. C. 717. 
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Noting the importance of iron and steel traffic to both rail and motor 
carriers, the Commission said: ‘‘ With the possible exception of bitumin- 
ous coal, iron and steel traffic is and has been the most important reve- 
nue-producing traffic of the rail respondents. In 1953 the railroads in 
the eastern district, including the Pocahontas region, obtained about 
$404 million, or 10.19 percent of their gross freight revenue, from the 
transportation of iron and steel articles. Manufactured iron and steel 
accounted for $306,318,660 or 7.73 per cent of their total freight reve- 
nue.”’ 
‘*A survey made by a group of motor carriers,’’ the Commission 
added, ‘‘disclosed that in 1952 there were 89 motor carriers in eastern 
territory each of which transported 40,000 tons or more of steel articles. 
In 1953, 56 large motor common carriers had total revenues of $176,542,- 
000 from about 18 million tons of traffic. Of this, $71,488,000 were 
derived from almost 10.5 million tons of steel articles.’’ 

Commissioner Freas dissented, while Commissioner McPherson did 
not participate in the proceeding. 





I. C. C. Form BMC-79 Released Ex Parte No. MC-43 Lease and 
Interchange of Vehicles by Motor Carriers 


(49 CFR 207.6(b), Rental of Equipment to Private Carriers and 
Shippers Without Drivers) 


The Commission has adopted Form BMC 79 ‘‘ Application for Ap- 
proval of Contract Carrier Rental Contract under Authority of Section 
207.6(b) of Ex Parte No. MC-43,’’ as the form of application for sub- 
mitting for approval under § 207.6(b) rental agreements to rent equip- 
ment without drivers to private carriers or shippers. An original and 
three copies should be filed with the appropriate field representative of 
the Bureau of Motor Carriers. 

Copies of the form were distributed on February 14 to the field 
offices of the Bureau of Motor Carriers and may be obtained at such 
offices or by addressing a request therefor to the Interstate Commerce 
Commission, Bureau of Motor Carriers, Washington 25, D. C. 





Water Transportation 


Refund Provisions—Lake Cargo Coal 


On February 1, the I. C. C. released the report of the Commission in 
Docket 6441 (also covering Docket 31429), in which it found (1) that 
schedules proposing to restrict refund provisions in connection with the 
rates on lake cargo coal from eastern fields to the lower Lake Erie ports 
and from the midwestern fields to Chicago, with a subsequent movement 
by water to upper lake ports and thence to interior destinations, so as to 
apply only when the final movement is by rail or common-carrier barge, 
have not been just and reasonable and should be canceled; (2) that re- 
fund provisions in connection with the rates on coal from mines in Vir- 
ginia and West Virginia and Kentucky to Hampton Roads, Va., with 
the subsequent movement by water to New England ports and thence 
by rail or barge but not by motor vehicle to interior destinations, are 
shown to have been unduly preferential and prejudicial; and (3) rail 
carriers participating in refund provisions on lake-cargo and tidewater 
coal were admonished to eliminate such provisions by the establishment 
of a just and reasonable rate structure in accordance with the Commis- 
sion’s findings. 





Water Carrier Extensions 


In Docket W-414, Division 4 of the I. C. C. has found that public 
convenience and necessity require operation by the Ohio River Company, 
as a common carrier by barge and towing vessels, between ports and 
points along the Monongahela River in connection with, and as an ex- 
tension of, that water carrier’s presently authorized operations. 

In its report on further hearing in Docket W-1055 (Sub-No. 1), 
Division 4 of the I. C. C. has found that its findings reported at 285 
I. C. C. 539, should be modified and that public convenience and neces- 
sity require operation by Alaska Freight Lines, Inc., in the water trans- 
portation of commodities generally between Seattle, Wash., and Portland, 
Ore., on the one hand, and New Orleans, La. 





Increased Free Time at Lake Ports 


The I. C. C. announced on February 1 that it had affirmed the action 
of the Suspension Board and Division 2 in refusing to suspend proposed 
rules filed by western carriers and protested by eastern rail lines pro- 
viding a seven (7) instead of two (2) days’ free time, exclusive of 
Saturdays, Sundays and holidays before demurrage charges are assessed 
on cars containing export freight for delivery to vessels at the ports of 
Chicago, Green Bay, Manitowoc and Milwaukee. Coastal ports have 
been permitted 7 days’ free time under similar circumstances since the 
first of the year, and the schedules applicable to Lake ports became ef- 
fective February 1, 1957. 
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Barge - Rail Switching—Kansas City and Omaha 


Briefs were filed on February 4 with the Interstate Commerce Com- 
mission in Dockets 31869, 31808, and Sub-No. 1 of the latter docket, 
proceedings in which the Federal Barge Lines and the Sioux City and 
New Orleans Barge Lines contend that the Santa Fe and the North 
Western and fourteen (14) other railroads discriminate in violation of 
Sec. 3 of the Interstate Commerce Act against the barge lines in the 
switching of rail-barge traffic, at Kansas City and Omaha, by charging 
of industrial switching rates rather than reciprocal rates for all-rail 
movements. 





Water Carrier Docking Charges 


In the report and order of Division 2 in Docket 31890—Greater 
Baton Rouge Port Commission v. American Barge Line Company et al., 
released on February 7, it is found that the refusal of the barge line to 
absorb, include in its rates, or pay dockage charges published and as- 
sessed by the Port Commission at Baton Rouge, La., represents a con- 
troversy over which the I. C. C. has no jurisdiction. Commissioner 
Murphy filed a dissenting opinion. 





Water Carrier Statistics 


The I. C. C.’s Bureau of Transport Economics and Statistics shows 
in its Statement No. Q-650, applicable to the year 1956, that based on 
121 quarterly reports of Classes A and B water carriers, freight reve- 
nues in 1956 totaled $298,833,443, down 1.1 per cent from freight reve- 
nue in 1955. Revenue freight tons in 1956, however, totaled 103,144,240 
as compared to 96,828,658 tons in 1955. 





Water Transportation of Bulk Commodities 


In the report of Division 4 in Docket 32033 released March 22, it is 
found (1) that the transportation of commodities in bulk by water in a 
unit with non-bulk commodities is not transportation exempt from I. C. 
C. regulation under the provisions of section 303(b), but that (2) where 
a barge or barges of non-bulk commodities are towed in the same unit 
with bulk commodities, such towage is exempt under the provisions of 
section 303(f)(2) of the Interstate Commerce Act. 





Import and Export Rate Adjustment Sought in Ex Parte 206 


The Port of New York Authority and the Shippers Conference of 
Greater New York on February 27 petitioned the I. C. C. to modify its 
orders entered on December 17, 1956 and February 4, 1957 in Ex Parte 
206, to authorize the carriers parties thereto ‘‘to provide a uniform 
increase of either 5 percent or 7 percent’’ in the rates on import, export, 
coastwise and intercoastal traffic applying between C. F. A. territory 
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and the North Atlantic, South Atlantic and Gulf ports. The petitioners 
pointed to the fact that the Commission in the reports entered on the 
above stated dates recognized that horizontal increases in the rate struc- 
ture have disrupted the established port-differential relationships and 
admonished the carriers ‘‘to restore recognized port relationships as 
soon as possible.’’ 

Petitioners emphasized that competition between North Atlantic 
and South Atlantic ports for traffic to and from C. F. A. territory is ex- 
tremely keen and the Commission’s orders unless modified ‘‘will seri- 
ously injure the North Atlantic ports.’’ 





Mechling Barge Lines Merger 


In F. D. 19614 the I. C. C. has authorized a merger of the operating 
rights and properties and the transfer of a certificate of public con- 
venience and necessity of the Marine Transit Company into A. L. Mech- 
ling Barge Lines, Inc. Mechling acquired control of Marine Transit in 
1955. Both companies formerly shared the same officers and directors, 
and after consummation of the merger Mechling will combine the barge 
and towing operations now being conducted separately by each party. 





Commercial Transportation Corp. Merger 


In the proposed report of Hearing Examiner Philip N. Crowley in 
Docket No. MC-F-6331, it is recommended that the Commission approve 
the acquisition by Commercial Transport Corp., to be renamed American 
Commercial Barge Line Company, of control of American Barge Line 
Company through purchase of capital stock; merger of the operating 
rights and property of the latter into the former for ownership, manage- 
ment, and operation; and as a result of the merger, acquisition by the 
surviving company of control through stock ownership of Blaske, Inc., 
Jeffersonville Boat and Machine Company, Glassport Terminal and 
Warehouse Co., Illinois River Terminal Company, Port of Louisville 
Terminal, Inc., and Wolf River Terminal Warehouse Co. 

In Finance Docket 19408 it is recommended that authority be 
granted to the American Commercial Barge Line to (1) issue not ex- 
ceeding 637,521 shares of $3 par, common capital stock, (2) to assume 
obligation in respect to securities in the aggregate principal amount not 
exceeding $5,447,500. 





Freight Forwarder Regulation 


By Guuzs Morrow, Editor 
President and General Counsel, Freight Forwarders Institute 


Air Freight Forwarder Case—Second Supplemental Opinion 
and Order of C. A. B. 


The Civil Aeronautics Board, under date of March 18, 1957, issued 
a Second Supplemental Opinion and Order in the Air Freight Forwarder 
Investigation, Docket No. 5947, et al. The original order of the Board 
was served August 31, 1955 (See 23 I. C. C. Journal 151). 

In the instant order the Board decided (1) That air freight for- 
warders may not enter into joint rates with direct air carriers under 
Sec. 404(a) of the Act; (2) that agreements between air freight for- 
warders and direct air carriers are not authorized by Sec. 412 of the Act; 
and (3) that Special reduced rates for air freight forwarders are not, 
per se, unlawful. 

In its original order the Board did not pass on the issue of joint 
rates between air forwarders and direct air carriers, but expressed doubt 
as to their validity. It concluded that agreements between air freight 
forwarders and direct air carriers were not precluded by law. The 
Board now concludes that neither joint rates nor agreements are author- 
ized by the Act. 

In dealing with the question of special rates the Board noted that 
as a preliminary to the filing of such rates another rule-making pro- 
ceeding might be required before the Board could consider the merits of 
a specific proposal. It declined, however, to enter a prohibitive regula- 
tion against such special rates. 





Federal Maritime Board Issues Orders Regarding 
Foreign Freight Forwarders 


By recent orders and releases the Federal Maritime Board has taken 
the following action: 


(1) Revoked General Order 70. (Which was based on the Bland Act). 


(2) Announced that a new list of foreign freight forwarders will be 
compiled. The initial list will contain all forwarders on the list 
prepared in accordance with General Order 70. 


(3) Issued a notice of proposed rule-making the purpose of which is 
described as follows: 


‘‘The purpose of the proposed revised rules is to clarify the defini- 
tion of freight forwarders, define ‘broker,’ ‘brokerage,’ ‘brokerage 
service,’ and other terms, provide annual registration of forward- 
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ers, clarify the provisions relating to brokerage so as to eliminate 
automatic payment of unearned brokerage commissions, provide for 
the filing of agreements pursuant to section 15 of the Shipping 
Act, 1916, and eliminate certain unjust and unreasonable prac- 
tices in the forwarding industry.’’ 





Freight Forwarder Extension Application Denied 
(FF-115, Sub. 6) 


The full Commission, by order dated February 20, 1957, has denied 
the application of Flynn Forwarding Company, Inc., to extend opera- 
tions from certain states in the Southeast to Pacific Coast States. 

The Commission said, among other things: 


‘‘The record shows that there is an abundance of freight forwarder 
service from Georgia, Alabama, and Mississippi to Western destina- 
tions, and that there is no prospect of better service by the appli- 
eant.’”’ 
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0. REGULATION 
02. Federal Regulation 


02.2 Interstate & Foreign Commerce 
02.25 International Movement 


02.25 Commission does not have any jurisdiction over operations con- 
ducted by applicant or opposing motor carriers in Canada or need for addi- 
tional service in Canada; but in determining whether applicant has shown 
need for authority here sought between points in four specified states and 
ports of entry on international boundary, consideration must be given to 
evidence submitted with respect to the needs for service from and to points 
in Canada. Compare 26 M. C. C. 519. MOC-114989, Sub 2, Bulk 
Ltd, Ext.—Niagara Falls & Buffalo, N. Y., 2-27-57, Div. 1. 


02.25 Commission’s jurisdiction extends only from ports of entry on 
the international boundary line, but it does not follow that entire picture 
may not be looked at to determine if a service within the states is needed 
or not. eat ae St.-Basile Transport, Inc. Com. Car. App., .... 

» , 2-27-57, Div. 1. 


04. Exempt Operations 
04.0 Agricultural 


04.00 Frozen Foods embrace items which do not fall within the par- 
tial a in sec. 203 (0) ¢@>. oe Sub 27, — Coast 
Transport, Inc. Ext.—Mont., .... M. C. C. .. 2-27-57, Div. 1 


04.01 Semi-Processed Plants 


04.01 Where frozen fruits and vegetables are processed before freez- 
ing, but retain a continuing substantial identity through the processing stage 
and after such processing and freezing retain essentially the same shape 
and form as before, they remain unmanufactured agricultural commodities 
within the meaning of sec. 203 (b)(6) of the Act, and transportation thereof 
in motor vehicles not used at the same time in carrying any other property, 
or passengers, not within the exemption, for compensation, is exempt from 
the provisions of Part II other than those in sec. 204 thereof, relative to 
qualifications and maximum hours of service of employees and safety of 
operation or standards of equipment. See Home Transfer & Storage Co. v. 
U. S., 141 F. Supp. 599, affirmed without opinion by the U. S. Supreme Court 
rere MO-111188, Sub 6, Colonial & Pacific Frigidways, Inc. 
Ext.—Five States, .. , 2-25-57, Div. 1. 


To Same Effect: 


MC-111812, Sub 27, ~/ oe Coast Transport, Inc. Ext.—Mont., 
C. C. , 2-27-57, Div. 1. 


04.02 puna Fish & Products 


04.02 Frozen fish is embraced within the term “fish” as used in sec. 
203 (b)(6) of the Act, and the transportation thereof is exempt from the 
certificate or permit requirements of the Act when no other commodities not 
within the exemption are being transported in the same vehicles at the same 
time for compensation. See 52 M. C. C. 576. MO-111138, Sub 6, Colonial & 
Pacific Frigidways, Inc. Ext.—Five States, .... M. C. C. ...., 2-27-57, 
Div. 1. 


To Same Effect: 


MC-111812, Sub 27, 7"; Coast Transport, Inc. Ext.—Mont., 
C. C. , 2-27-57, Div. 1. 
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05. Types of Carriage 


05.2 Contract Carriers 
05.21 Specialization 


05.21 Specialization necessary to establishment of contract carrier 
status may consist of a devotion of all of a carrier’s efforts to the service of a 
particular shipper, under arrangements by which the carrier becomes Vir- 
tually a part of the shipper’s organization. These elements are present here 
to a marked degree. MC-114052, Sub 4, Howard Catencamp Ext.—Formal- 
dehyde, .... M. C. C. , 2-27-57, Div. 1. 


05.21 Proposed service, in its devotion to a single shipper, is that of a 
contract rather than a common carrier. Compare 31 M. C. C. 705. 
115628, Sub 2, St.-Basile Transport, Inc. Com. Car. App., .... 

2-27-57, Div. 1. 


1. PROCEDURE 
11. Proceedings 


11.9 Limitation of Reparation Actions 
11.94 Toll of Statute 


11.94 Mere statement that overcharge claims were seasonably filed 
without disclosing filing dates is not sufficient to toll the statute. 178 
I. C. C. 450. Compliance with limitation provisions of sec. 16(3) of Act is 
jurisdictional, and complainant must affirmatively show that statute has been 
complied with. 298 1I.C.C. 187. No. 81761, Associate Grocers of Colo., Inc. 
et al. v. Atchison T. & 8. F. Ry. Co., . LO. , 3-1-57, Div. 2. 


11.94 General Practice Rule 26(t) is proper and lawful to the extent 
that it extends the time allowed under sec. 16(3)(c) of the Act for filing 
a complaint for alleged overcharges. 229 I. C. C. 17. 


Shipments, concerning which claims for refunds had been declined by 
the carriers not more than six months prior to the filing of the informal 
complaint, are protected by the exception clause of sec. 16(3)(c) of the Act. 
No. 81970, Southland Co. v. Southern Ry. Co., .... I. C. C. ...., 2-12-57, 
Div. 2. 


13. Pleading 
13.7 Amendments 


13.72 At Hearing 


13.72 Inasmuch as remainder of proposed change would not enlarge 
scope of application, amendment should be, and it is hereby, allowed. 
MO-42329, Sub 121, waar Freight Lines, Inc. Ext.—Ohio, Penna. & W. Va., 

. oO , 8-1-57, Div. 1. 


13.72 With respect to amendments agreed upon by parties at the 
hearing, Commission is not bound by any restriction or amendment which 
achieves results inconsistent with the public interest and practicable and 
effective regulation. Compare 53 M. C. C. 255; 47 M. C. C. 723. MO-48269, 
Sub 87, Wells Cargo, Inc. Ext.—Ariz., .... M. C. C. , 2-12-57, Div. 1. 


15. Parties 
15.1 Proper Parties 
15.15 Interveners 


15.15 Fact that a “corrected order’ was issued by the examiner is not 
considered a good cause for intervention. Petition denied. MOC-52458, 
wd rh = + yen Trucking Co., Inc. Ext.—Mason County, W. Va., 

al Ih fol ? Vv. ° 
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16. Proof 


16.3 Official Notice 
16.34 Commission Proceedings 


16.34 Although Commission takes official notice of decision in Ex Parte 
MC-43, decided 10-6-56, it would be inappropriate to notice the Ala. Public 
Service Commission orders particularly where, as here, an interpretation of 
such orders would undoubtedly be required. It is not a Commission function 
to interpret orders of a state regulatory body. MO-115816, George Willis 
Com. Car. App., .... M. C. C. , 2-28-57, Div. 1. 


16.37 Notorious Facts 


16.37 Official notice taken of the fact that rail passenger traffic in the 
country as a whole is being handled at a loss. No. 32043, Commutation 
Fares—Chicago North Shore & Milwaukee Ry.—TIll. & Wis., .... I. C. C. 

, 2-27-57, Commission. 


16.4 Witnesses 
16.42 Subpoenas 


16.42 Issuance of a subpoena is not a matter of right, in absence of a 
showing of general relevance and reasonable scope of evidence a 
F. D. 18845, Louisville & N. R. Co. et al. Merger, etc., .... I. C. 

3-1-57, Commission. 


16.5 Testimony 
16.56 Evidence in Another Proceeding 


16.56 Each case must be decided on its individual merits; and while 


due consideration must be given to the results in a corresponding extension 
case concerning another carrier, evidence presented there cannot be con- 
sidered for purposes of this application. MC-92988, Sub 102, Eldon Miller, 
Inc. Ext.—Joliet, Ml., .... M. C. C. , 2-19-57, Div. 1. 


16.6 Documents 
16.64 Business Records 


16.64 Accounting copies of freight bills, which were presented in sup- 
port of various exhibits showing past operations of vendor, were under the 
circumstances the best available evidence of those operations and were 
sufficiently clear and complete to enable necessary findings for a determina- 
tion of issues presented to be made. MO-F-5926, Louis Patz—Pur.—G. N. 
Childress, 3-8-57, Div. 4. 


16.69 Exhibits 


16.69 Exhibit purporting to show expected savings was not supported 
by underlying data which would permit verification of comparisons therein 
made. Denied. MOC-42829, Sub 121, Hayes Freight Lines, Inc. Ext.—Ohio, 
Penna. & W. Va., .... M. C. C. , 3-1-57, Div. 1. 


16.7 Admissibility 
16.75 Hearsay 


16.75 Statement of complainant’s vice-president and sales manager, 
who was clearly competent to testify, to the effect that competitor’s price of 
mortar cement “is determined by our salesmen securing the prices from 
customers who have been quoted prices by’’ competitor, was evidently based 
on information obtained in the ordinary course of business. Motion to strike 
as hearsay overruled. No. 31924, Coplay Cement Mfg. Co. v. Atlantic 
©. Ea Te Ge coe se SG G. , 2-26-57, Div. 3. 
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17. Hearing 


17.4 Reception of Evidence 
17.45 Exceptions to Ruling 


17.45 Objection to admission in evidence of certain exhibits, listing 
shipments transported in the past, on the ground that underlying delivery 
receipts were not available for examination at hearing, is overruled; and the 
board’s action in receiving them is affirmed. Supporting bills of lading issued 
by shippers were made available at hearing by applicant. These documents 
are sufficient to attest validity of the information shown on the exhibits. 
MC-64994, a. og Hennis Freight Lines, Inc, Ext.—N. Oar., .... M. C. C. 

2-27-57, Div. 1. 


18. Decisions 
18.3 Exceptions 


18.82 Form & Content 


18.32 Normally, new evidence included in exceptions is not properly 
a@ part of the record and is not entitled to consideration. Here, however, no 
carrier opposes the application and evidence submitted is not of a contro- 
versial nature. MC-138026, .¥ 6, A. A. Freda Ext.—Baltimore, 
M. C. C. » 2-27-57, Div. 


18.32 Under pre en of General Practice Rule 86, evidence sub- 
mitted after close of the hearing may not be considered. Motion to strike 
exhibits presented in exceptions sustained. MO-F-4978, Howard Van Lines, 
Inc.-—Pur. (Por.)—McHugo Transfer Co., Inc., .... M. C. C. , 2-26-57, 
Div. 4. 


18.35 Defective 


18.35 Exceptions plainly indicate basis of objections to examiner’s 
recommendations and, therefore, comply with General Practice Rule 96. 
MC-52458, Sub 138, T. I. McCormack Trucking Co., Inc. Ext.—Mason County, 
W. Va., 2-27-57, Div. 1. 


18.5 Reconsideration 
18.57 Reopening 


18.57 Evidence offered to be produced at a further hearing was avail- 
able at time the hearings in this proceeding were conducted. Petition for 
— denied. F. D. 18845, Louisville & N. R. Co. et al. Merger, etc., 

Pe Pe , 3-1-57, Commission. 


18.57 As to alternative request in exceptions that proceeding be re- 
opened for further hearing, it appears that parties making request had ample 
opportunity to be heard at oral hearing. Denied. MOC-C-1958, Middlewest 
Motor Freight Bureau v. Ace Lines, Inc., et al., .... M. C. C. » 8-1-57, 
Div. 2. 


2. FRANCHISES 
20. Generally 
20.0 Jurisdiction 
20.06 Restriction upon Duration 


20.06 Every new operation is liable to failure, but that fact does not 
warrant imposition of burdensome restrictions, which might be a hindrance 
to success. Grant of a certificate for three years was proposed, renewal con- 
ditioned upon a determination that service has been and will be profitable. 
W-1055, Sub a ee a eo CH, Bin 0 ot BGG. ccc 08 
2-19-57, Div. 4. 





APRIL, 1957 





20.1 When Interstate Franchise Required 
20.12 Exempt Operations 


20.12 Applicant holds no authority, other than on commodities which 
are now embraced within the partial exemption of sec. 203(b) (6), and there 
is no showing of record that applicant intends to combine these so-called 
exempt commodities with nonexempt items. In the circumstances, applicant 
has not shown a need for any service for which Commission properly may 
issue a certificate. Compare 46 M. C. C, 227. MC-111812, Sub 27, Midwest 
Coast Transport, Inc. Ext.—Mont., .... M. C. C. » 2-27-57, Div. 1. 


20.2 Administrative Policies 


20.20 Generally 


20.20 A change in circumstances calls for a different approach to 
regulatory problems; and if the reason for any particular rule or regulation 
disappears, the rule should be eliminated. MC-C-17384, U. S. Truc Corp. 
et al. v. Davidson Transfer & Storage Oo., .... M. C. C. ...., 2-14-57, 
Div. 1 (embraced in MC-3083, Sub 19). 


20.3 Conflicting Applications 


20.30 Generally 


20.30 Evidence does not warrant granting all applications in their 
entirety; and any authority granted herein should take into consideration 
the areas in which the carriers presently operate, their equipment, the loca- 
tion of their respective terminals, the extent of the shipper’s needs and the 
amount of present and potential traffic moving between the respective points. 
MC-3088 ib 19, Armored Motor Service Co., Inc. Ext.—Coin & Bullion, 
roe | ys » 2-14-57, Div. 1. 

20.30 Public need is a fact and not something which can belong to 
any applicant. 43 M. C. C. 599. MOC-101075, Sub 27, Transport, Inc. Ext. 
—Jamestown, N. Dak., .... M. C. C. ...., 2-28-57, Div. 1. 


20.832 Home Territory 


20.82 Carriers, who have developed facilities to serve this highly in- 
dustrialized area, logically and reasonably are in a position and should be 
authorized to provide the same service to the new plant which is three to 
seven miles from large industrial centers applicants may now serve. Fur- 
thermore, shipper should have available the established transportation facili- 
ties within the area. Compare 54 M. C. C. 803. MO-3261, Sub 20, Kramer. 
Bros. Freight Lines, Inc. Ext.—Ohio, 2-18-57, Div. 1. 


21. Nature & Extent of Operations 


21.0 Generally 
21.00 Interpretation 
21.00 Any description of a particular territory described in a certificate 
must be capable of ready interpretation for effective and practicable regu- 


lation. MO-48269, Wells Cargo, Inc. Ext.—Ariz., .... M. C. C. ...., 
2-12-57, Div. 1. 


21.02 Duplication—Generally 


21.02 Although grants of duplicating authority, where the volume of 
traffic is low, are not ordinarily in the public interest, the unusual nature of 
the commodities involved, the specialized nature of the service to be per- 
formed and the requirement of having special equipment available when 
needed to handle such movement, of necessity, require more than one carrier 
to operate between certain points. MC-3083, Sub 19, Armored Motor Service 
Co., Inc. Ext.—Coin & Bullion, .... M. C. C. , 2-14-57, Div. 1. 


21.02 Repetition in the findings of authority embraced in applicant’s 
consolidated certificate does not constitute an additional grant of authority. 
MC-17481, Sub 15, Moore Motor Freight Lines, Inc. Ext.—Regular Routes, 
ee Cc , 2-11-57, Div. 1. 
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21.2 Dual Operations 
21.21 Public & Private 


21.21 Grant subject to certain conditions requiring the separation of 
operations as a for-hire carrier from those as a private carrier. MC-29490, 
Sub 5, Wm. S. Olark Ext.—Ohio, .... M. C. C. ...., 2-15-57, Div. 1. 


21.22 Common & Contract 


21.22 Where, as here, applicant transports numerous specified com- 
modities as a common carrier, a grant of contract carrier authority to trans- 
port same commodities and others of similar transportation characteristics 
within the same territory clearly would be inconsistent with public interest 
and National Transportation Policy. MC-116065, Haney Truck Lines Cont. 
Oar. App., .... M.C. C. ...., 2-27-67, Div. 1. 


21.22 None of applicant’s common carrier operations in these proceed- 
ings is within the territory covered by one. contract carrier; and another 
commonly controlled contract carrier provides a specialized service for 
transportation of a single commodity, so that the possibility of serving the 
same shippers or engaging in discriminatory or preferential practices is 
practically nonexistent. Dual operations approved. MOC-19201, Sub 20, 
Pennsylvania Truck Lines, Inc. Ext.—Alternate Route, 2-28-57, Div. 1. 


21.22 Even though there is some overlapping of points to be served by 
applicant, a contract carrier, and its general manager as a common carrier, 
there is such a divergence in commodities to be transported by applicant that 
there is little likelihood of any opportunity, to any material degree, for 
discrimination, which sec. 210 is designated to prevent. Compare 67 
— Cc. C. 5. MC-223800, Sub 5, Smith Trading Co., Inc. Ext.—Salt, 2-28-57, 
Div. 1. 


21.5 Points Authorized 
21.54 Specified Plants 


21.54 Applicants seek authority to serve only the new plant at Twins- 
burg, Ohio. There is, however, no compelling justification, geographic or 
otherwise, to impose such limitation. Authority granted to allow service at 
Twinsburg. Evidence does not establish existence of any other large in- 


dustry at that point. MC-3261, Sub 20, Kramar Bros. Freight Lines, Inc. 
Ext.—Ohio, 2-18-57, Div. 1. 


21.54 As a general proposition, restricting a grant of authority to a 
plant site is not favored; but here such a limitation provides the only suit- 
able method for identifying the location where service is needed without 
granting county-wide authority. MOC-52458, Sub 133, T. I. McCormack 
Trucking Co., Inc. Ext.—Mason County, W. Va., 2-27-57, Div. 1. 


21.56 Commercial Zones—Generally 


21.56 If the limits of the Chicago commercial zone are too narrow to 
reflect that city’s economic growth and commercial development, there is 
available to applicants, shipper, and other interested parties, a proper pro- 
cedure whereby such limits may be accordingly defined. Such boundaries 
cannot be altered through the medium of an application proceeding. MC- 
55873, Sub 21, Great American Transport, Inc. Ext.—Ford Plant Site, Chi- 
cago Heights, Ill., .... M. C. C. ...., 2-27-57, Div. 1. 


21.57 Commercial Zone Formula 


21.57 Under the population-mileage formula established in 46 M. C. C. 
665 and 54 M. C. C. 21, the terminal area which may be served by motor 
carriers with authority to serve Chicago Heights, Ill. (population 24,551 in 
1950), includes all points within three miles of the city limits of Chicago 
Heights, and thus includes the new plant, which is 2.75 miles beyond the 
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limits of the Chicago commercial zone as defined by the Commission. That 
plant cannot be served by motor carriers authorized to serve Chicago, or 
points in the Chicago commercial zone. MOC-2894, Sub 138, Red Star Transit 
Co., Inc. Ext.—Ford Plant Site, Chicago Heights, Tll., .... M. C. C. ...., 
2-14-57, Div. 1. 


21.7 Service Authorized 
21.71 Class of Patrons 


21.71 General rule applied in construing authorities, which identify 
the commodities to be transported by reference to the places where they are 
dealt in, is that so long as the commodities are such as are ordinarily dealt 
in by the business houses or industries specified in the authority, the carrier 
may transport them for any shipper or consignee regardless of the business 
in which they are engaged. 47 M. C. C. 210; 62 M. C. C. 102. MOC-44599, 
Hide & Skins Transportation Corp.—lInterpretation of Certificate, .... M. 

, 2-28-57, Div. 1. 


21.72 Kind of Shipment 


21.72 Inasmuch as the record now clearly establishes that handling of 
shipments of base coin does not require any of the special services or equip- 
ment normally identified with movement of articles of unusual value, there 
is no reason to adhere to the view that such coin may not be transported 
under authority to transport ‘“‘general commodities . .. except those of 
unusual value”’ and it is concluded that defendant’s past transportation of 
shipments of “pennies and nickels’ was authorized. MC-30838, Sub 19, 
Armored Motor Service Co., Inc. Ext.—Coin & Bullion, .... M. C. C. ...., 
2-14-57, Div. 1. 


21.76 Transportation of Motor Vehicles by Rail or Water 


21.76 Since the vehicles in question are not automobiles, as that term 
is commonly used in operating authorities granted by Commission, a restric- 
tion of service to initial movements, by truckaway method, is not appropriate. 
Authority granted to transport new three-wheeled automotive vehicles used 
for transportation of passengers and property, weighing not to exceed 1,000 
lbs. each. MC-30887, Sub 201, Kenosha Auto Transport Corp. Ext.—Three- 
Wheel Automobiles, .... M. C. C. , 2-28-57, Div. 1. 


22. Commodity Authority 


22.0 Generally 
22.00 Intended Use 


22.00 Upon petition, certificate authorizing transportation of ‘‘such 
commodities as are used in, or incidental to, the manufacture, packing and 
shipment of gloves and leather products” found to authorize only transporta- 
tion of cloth, nylon, rayon, silk, and other fabrics, and goods which at the 
time of movement are intended for the use indicated or are of such nature 
that they may reasonably be assumed to be so intended. 


In construing authorities which identify the commodities to be trans- 
ported by reference to their intended future use, the general rule is that 
carrier may transport those commodities, the predominant or sole use of 
which is confined to the particular activity specified in the authority, without 
making an investigation as to the actual use to be made thereof, provided, of 
course, that it does not have knowledge that the particular commodities to 
be transported are not to be so used, but that it may transport those com- 
modities which have general utility in many lines of work only if at the time 
of transportation they are, without further processing or manufacture, in a 
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form and condition to be used in the particular activity specified in the 
authority and are at the time of transportation intended with reason- 
able certainty to be so used. 49 M. C. C. 567; 52 M. C. C. 25; 52 
M. C. C. 387; 61 M. C. C. 666; and 66 M. C. C. 607. MC-44599, Hide & 
Skins Transportation Corp.—TInterpretation of Certificate, .... M. C. C. 
coves Bhae-02, Div. 1. 


22.01 Interpretation 


22.01 Correct interpretation of a carrier’s certificate does not depend 
in any degree upon the effect of that interpretation on the carrier’s operation. 
54 M. C. C. 221, 230. MC-C-1897, C. E. Weldon, dba Argo-Collier Track 
Lines—Investigation of Operations, .... M. C. C. ...., 2-21-57, Div. 1. 


22.06 Descriptions 


22.06 In grants of operating authority to motor carriers, generic terms 
have been used to describe the authorized commodities in the interest of 
simplicity and reasonable regulation. These terms have been based on in- 
dustry or trade uses and practices, and on common understanding in the 
transportation industry, rather than on any academic or literal definitions 
found in dictionaries. It is obvious that if such terms were given their 
widest possible academic interpretation, many of them would become mean- 
ingless, insofar as they are intended to provide a yardstick by which a motor 
carrier may determine the commodities which it lawfully may transport. 
MO-C-1897, C. E. Weldon, dba Argo-Collier Truck Lines—Investigation of 
Operations, .... M. C. C. ...., 2-21-57, Div. 1. 


22.5 Semi-Processed Material 
22.52 Refined Petroleum & Oils 


22.52 Authority to transport “liquefied petroleum gases” authorizes 
the transportation of “anhydrous ammonia,’”’ when that commodity is derived 
from natural gas or from petroleum. MC-113779, Sub 41, York Interstate 
Trucking, Inc. Ext.—La.—Ark., .... M. C. C. ...., 12-27-57, Div. 1. 


22.8 Necessaries 
22.82 Canned or Preserved Foods 


22.82 Various processes are frequently applied to such food products 
as bread, chocolate candy, and fresh oranges, to retard deterioration. To 
find that such products thereby become “‘preserved foodstuffs’ would subject 
this term to a strained and unwarranted interpretation. 


Cellophane bags and cardboard boxes in which crackers and cookies 
were shipped are not necessary for preservation of the commodity, but 
merely serve as convenient containers. Incidental preservative effects of 
baking process do not qualify such products as preserved foodstuffs. MO-C- 
1898, C. & L. W. Paschall, dba Paschall Truck Lines—lInvestigation of 
Operations, .... M. C. C. ...., 2-21-57, Div. 1 (embraced in MC-C-1897). 


22.82 The term “canned goods,” as used in motor-carrier certificates 
and permits, designates edible foods which have been processed and packed 
in air-tight containers to prevent deterioration. Container must be neces- 
sary as distinguished from merely convenient. See 48 M. C. C. 779 and 66 
M. C. C. 47. The phrase “preserved foodstuffs” contemplates the processing 
of a product which results in a permanent physical:change in the commodity, 
so as to prevent or retard deterioration for extended periods of time at 
normal temperatures. It follows that the term ‘“‘canned and preserved food- 
stuffs’ as used in operating authority does not include tea, baking powder, 
bread making compound, and dessert preparation. MC-O-1897, C. E. Weldon, 
dba Argo-Collier Truck Lines—Investigation of Operations, .... M. C. C. 
+ eee, 2-21-57, Div. 1. 
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23. Qualification of Applicant & Providence of Operation 


23.0 Generally 
23.05 Previous Experience 


23.05 Although majority of applicants presently operate primarily in 
interstate commerce or between specified points in two or three states, per- 
forming generally a local service, each of them appears to have sufficient ex- 
perience in performance of armored-car service to recognize problems in- 
volved in operating over longer distances. Granted. MO-3083, Sub 19, 
Armored Motor Service Co., Inc. Ext.—Coin & Bullion, .... M. C. 

2-14-57, Div. 1. 


23.1 Financial Condition 
23.10 Proof, Requisite 


23.10 Applicant’s balance sheet indicates that his current liabilities 
exceed current assets by 1.8 to one and that approximately 68 percent of his 
assets consists of intangibles. Excluding the latter, his liabilities exceed his 
tangible assets by $3,101. He failed to submit a profit and loss statement 
from which it could be discerned whether or not he is operating at a profit. 
Applicant has failed to sustain his burden of proof with respect to the 
statutory requirement of fitness. MC-29780, Sub 4, J. A. Harris Ext.—Clovis, 
N. Mex., .... M. C. C. , 38-7-57, Div. 1. 


23.2 Providence of Operation 


23.20 Generally 


23.20 Cost estimates are subject to considerable conjecture, and actual 
costs will depend upon kind and volume of traffic obtained and upon degree 
of economy and efficiency with which the service is performed. Compare 265 
I. C. C. 15, 31, and 260 I. C. C. 727, 730. W-1055, Sub 1, Alaska Freight 
Lines, Inc. Com. Car. App., .... I. C. C. , 2-19-57, Div. 4. 


23.20 While applicant still has a sizeable deficit, one-half of its in- 
debtedness has been paid and its financial status has improved since its 
reorganization. Moreover, it is presently able to conduct the subject opera- 
tions by tacking its various authorities, but this requires operating over 
circuitous routes. A grant would enable it to render this service more 
efficiently and economically. Applicant found fit and able. MC-110698, Sub 
71, Miller Motor Line of N. Car., Inc. (J. Archie Cannon, Jr., Trustee), 
Ext.—Chattanooga, Tenn., 2-18-57, Div. 1. 


23.3 Facilities & Equipment 
23.80 Generally 


23.30 Applicant possesses equipment in sufficient quantity and proper 
type to perform proposed operation. MO-18026, Sub 6, A. A. Freda Ext.— 
Baltimore, Md., ....M. C. C. , 2-27-57, Div. 1. 


23.5 Relation to Patron 
23.51 Captive Carriers 


23.51 Insofar as the interlocking relationship between the stock- 
holders of the cement company and applicant are concerned, this factor 
is no longer particularly relevant in view of grant herein of permit in lieu 
of a certificate. MC-115628, Sub 2, St.-Basile Transport Inc. Com. Car. App., 
odaw Be ee , 2-27-57, Div. 1. 
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23.6 Unauthorized Operations 


23.60 Generally 


23.60 Applicant is admonished that continuation of his activities as a 
motor carrier for-hire without appropriate authority under Part II of the 
Act will render him liable to prosecution. Denied. MC-115550, Sub 1, A. C. 
Northcutt Cont. Car. App., 2-18-57, Div. 1. 


23.60 Despite applicant’s past violations, authority for rendition of a 
service which will enable her to perform a better service for the public is 
granted. MC-12575, Sub 1, Emma E. Downing Ext.—N. J. & Penna., .... 

a , 3-5-57, Div. 1. 


23.62 Good Faith 


23.62 Although applicants conducted operations beyond the terms of 
their certificate, it does not appear that such operations were knowingly 
unlawful or conducted with an intent to evade Part II of the Act. Concluded 
that such unlawful operations should not be a bar to a grant of authority for 
which a need has been shown. MC-61620, Sub 11, H. E. Hudgins & C. D. 
Thomas Ext.—Mathews County, Va., 2-27-57, Div. 1. 


23.62 Applicants promptly ceased unauthorized activities upon being 
advised by their counsel. The record shows no intent on their part to wil- 
fully and deliberately violate the Act; and although past unlawful operations 
are not condoned, evidence here does not dictate a finding of unfitness. 
MC-52947, Sub 23, Pinson Transfer Co., Inc. Ext.—Ford, Ky., 3-6-57, Div. 1. 


23.7 Past Violation of Laws or Regulations 
23.70 Generally 


23.70 Applicant has violated Commission rules and regulations in that 
it has been grossly negligent in maintaining and operating vehicles used in 
interstate commerce to the extent of endangering its drivers and the public, 
failed to report accidents and to require drivers to maintain accurate logs, 
made material misrepresentations to Commission to induce favorable action, 
and failed to disclose its true financial condition. Denied. MO-115688, 
Ollie & Courtney Gray Cont. Car. App., .... M. C. C. , 2-19-57, Div. 1. 


23.8 Utilization of Authority 
23.80 Generally 


23.80 Grant of authority to applicant who would hold it not pri- 
marily for use but for the purpose of sale would tend to foster the merchan- 
dising of motor carrier authorities, which is a practice not to be eee 
MC-29780, Sub 4, J. A. Harris Ext.—Clovis, N. Mex., .... M. C. Svaes 
3-7-57, Div. 1. 


24. Need for Proposed Operation 


24.0 Generally 
24.01 Requisite Proof 


24.01 In light of fact that only one water carrier presently is author- 
ized to operate between the coastal points concerned, concluded, consider- 
ing all factors of National Transportation Policy, that applicant should be 
authorized to provide the novel and relatively new type of water transporta- 
tion proposed. W-1055, Sub 1, Alaska Freight Lines, Inc. Com. Car. App., 
we. % ES , 2-19-57, Div. 4. 


24.01 Grant of authority to another carrier, made subsequent to 
hearing, further weakens applicant’s position that its proposed service is 
required. See 68 M. C. C. 45, 49. MC-104887, Sub 8, American Van & 
Storage, Inc. Ext.—Additional States, .... M. C. C. , 2-28-57, Div. 1. 





APRIL, 1957 751 





24.01 Before Commission may grant authority for institution of a new 
service, it is incumbent upon applicant to establish that existing carrier 
services are inadequate or in some respect unsatisfactory. MO-114939, Sub 
2, Bulk Carriers Ltd. Ext.—Niagara Falls & Buffalo, N. Y., 2-27-57, Div. 1. 


To Same Effect: 
MC-116002, Thos. N. Griffin Com. Car. App., 2-28-57, Div. 1. 


24.01 Although Commission may not deny any freight forwarder 
application solely on the ground that proposed service would be competi- 
tive with that of existing forwarders, applicant must meet statutory burden 
of showing that proposed service would be consistent with public interest 
and National Nam anna cee FF-115, Sub 6, Flynn Forwarding Co., 
Inc. Ext.—Southeast, .... I. C. , 2-20-57, Commission. 


24.01 Self-serving declarations to effect that existing carrier service is 
inadequate do not constitute a basis upon which a grant of authority can be 
predicated. MO-115789, Lowther Trucking Co. Cont. Car. App., 2-28-57, 
Div. 1. 


24.01 Question to be decided is whether proposed operations will serve 
a useful purpose, responsive to a public demand or need; whether this pur- 
pose can and will be served as well by existing carriers; and whether it can 
be served by applicants with the new operations proposed without endanger- 
ing or impairing the operations of existing carriers, contrary to the public 
interest. MO-2894, Sub 18, Red Star Transit Co., Inc. Ext.—Ford Plant 
Site, Chicago Heights, Tll., .... M. C. C. , 2-14-57, Div. 1. 


24.01 Burden of proof is upon applicants to establish that there is 
a need for proposed operations which cannot be adequately met by present 
transportation facilities in a reasonably satisfactory manner. No such show- 
ing has been made here. MO-38188, Sub 37, Wheelock Bros., Inc. Ext.— 
Meats, etc., Arkansas City, Kan., .... M. C. C. , 2-14-57, Div. 1. 


24.02 Brokerage 


24.02 Residents of Philadelphia and adjacent area should not be de- 
pendent upon only two brokers to provide service similar to that proposed. 
MC-12575, Sub 1, Emma E. Downing Ext.—N. J. & Penna., .... M. C. C. 

, 3-5-57, Div. 1. 


24.08 Contract Carriage 


24.03 There is nothing in this record to substantiate any claim to 
specialization by applicant in his service or equipment to be provided; and 
without this, there can be no basis for a grant of authority. MO-115550, 
Sub 1, A. OC. Northcutt Cont. Car. App., 2-18-57, Div. 1. 


24.03 Prior to issuance of any additional authority to applicant, it 
must demonstrate not only that proposed operation, to extent authorized, 
will be consistent with the public interest and National Transportation Policy 
but also that it is fit, willing, and able properly to perform the service of a 
contract carrier by motor vehicle. MC-22300, Sub 5, Smith Trading Co., Inc. 
Ext.—Salt, 2-28-57, Div. 1. 


24.1 Patron Need 
24.10 Requisite Proof 


24.10 Although there has been no showing of a need for service from 
or to every point in such areas, a number of representative points therein 
have been identified, and the evidence substantiates a need from or to all 
points in areas described. MC-92983, Sub 144, Eldon Miller, Inc. Ext.— 
Iowa, .... M. C. C. , 3-5-57, Div. 1. 


24.11 Preference or Desire 


24.11 Mere preference or desire on part of shippers for applicant’s 
service is not sufficient to warrant a grant of authority. MO-1149389, Sub 2, 
Bulk Carriers Ltd. Ext.—Niagara Falls & Buffalo, N. Y., 2-27-57, Div. 1. 
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24.11 Mere desire of a shipper for services of a particular carrier or 
for a carrier’s services solely to obtain transportation rates lower than are 
otherwise available is not a sufficient ground to warrant grant of operating 
authority. MC-115688, Ollie & Courtney Gray Cont. Car. App., .... M. C. C. 

, 2-19-57, Div. 1. 


24.11 Personal preference is no substitute for clear and convincing 
proof that proposed service is required by present or future public con- 
venience and necessity. MC-116002, Thos. N. Griffin Com. Car. App., 
2-28-57, Div. 1. 


24.11 Mere fact that primary shipper prefers one carrier constitutes 
no ground for depriving shippers generally of the opportunity of availing 
themselves of the services of a carrier who has satisfactorily served them in 
the past from other sources of be 4.1 MO-101075, Sub 27, Transport, Inc. 
Ext.—Jamestown, N. Dak., « me GB DG .ovscg BE Ol, Get. 2 


24.13 Use of Existing Carriers 


24.13 Until service now authorized has been tested, need for addi- 
tional service cannot justifiably be found. MC-52458, Sub 133, T. I. McCor- 
mack Trucking Co., Inc. Ext.—Mason County, W. Va., 2-27-57, Div. 1. 


24.14 Proximity of Carrier Terminals 


24.14 Mere fact that opposing carrier is not domiciled in Charlotte, 
N. Car., and operates a terminal in Atlanta area, in no way establishes that 
service provided by this carrier is inadequate. To require a carrier to sta- 
tion and maintain equipment at each and every point it serves would sub- 
ject that carrier to expenses which would be unrealistic and impractical in 
carrying on a business of this type. There is no showing that volume war- 
rants maintenance of a terminal at Charlotte. MC-115789, Lowther Truck- 
ing Co. Cont. Car. App., 2-28-57, Div. 1. 


24.14 It is evident that shippers’ needs cannot be efficiently met by 
carriers whose terminals are located many miles from the oilfield. MC- 
109101, Sub 5, J. H. Marks Trucking Co. Ext.—dAriz., 3-5-57, Div. 1. 


24.16 Commercial Competition 


24.16 Shipper needs this more economical, expeditious and flexible 
service to compete successfully with manufacturers of similar products. 
MC-30887, Sub 201, Kenosha Auto Transport Corp. Ext. 

Automobiles, .... M. C. C. , 2-28-57, Div. 1. 


24.19 Patronage of Applicant’s Principal or Lessee 


24.19 Past performance of applicant (if it may be so termed) as a 
lessor of equipment, raises no presumption that public convenience and ne- 
cessity require that proposed service be furnished by applicant under its 
own certificate. Compare MC-103378, Sub 56, decided 11-19-56. MC- 
115816, George Willis Com. Car. App., .... M. C. C. ...., 2-28-57, Div. 1. 


24.2 Traffic Available 
24.28 Possibly 


24.23 Concerning points in N. Mex. identified by the shipper, but not 
served by protestant, evidence shows at the most no more than the mere 
possibility of future movements. Denied to that extent. MO-110486, Sub 
18, Robertson Transports, Inc. Ext.—N. Mex., .... M. C. C. , 2-19-57, 
Div. 1. 


24.23 There is a suggestion in the evidence as to possible distribution 
to points in Minn., but such evidence is insufficient to sustain a grant to 
serve points in that state. MC-101075, Sub 27, Transport, Inc., Ext.—James- 
town, N. Dak., .... M. C. C. ...., 2-28-57, Div. 1. 
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24.25 New or Increased Traffic 


24.25 Grant of a restricted commodity description is not warranted 
in view of the variety of chemicals produced by shipper and the new chemi- 
cals produced from time to time. MC-110698, Sub 71, Miller Motor Line 
of N. Car., Inc. (J. Archie Cannon, Jr., Trustee), Ext.—Chattanooga, Tenn., 
2-18-57, Div. 1. 


24.3 Rates, Charges & Tariff Privileges 
24.30 Generally 


24.30 While element of rates or advantages to be derived from having 
numerous carriers competing on rates should not have any influence in de- 
termination of questions involved in these application proceedings, Com- 
mission is bound to consider economic aspects surrounding cost of time, 
labor, and expense, in consolidating, packing, and otherwise preparing ship- 
ments for handling by one carrier, as opposed to using those of another. 
MO-3088, Sub 19, Armored Motor Service Co., Inc. Ext.—Coin & Bullion, 

-M. C. C. ...., 2-14-57, Div. 1. 


24.4 Adequacy of Facilities 
24.44 Tank Truck Equipment 


24.44 Shipper will use rail service as much as possible, but it also re- 
quires motor service so as to provide small, frequent deliveries in compart- 
mentalized tank trucks, and thereby increase its sales. MO-110436, Sub 
138, Robertson Transports, Inc. Ext.—N. Mex., .... M. C. C. ...., 2-19-57, 
Div. 1. 


24.46 Special Track Equipment 


24.46 Mere changing of valves and fittings on trailers, already used to 
carry liquefied gases under pressure, appears to involve such slight modifi- 
cations, which would cost $200 a trailer, that the equipment cannot be said 
to be unsuitable for transporting anhydrous ammonia. MC-113779, Sub 41, 
— Interstate Trucking, Inc. Ext.—La.—Ark., .... M. C. C. ...., 2-27-57, 
Div. 1. 


24.5 Adequate Amount of Service 


24.58 Railroad 


24.53 Substantial advantage of motor over rail service, in matters of 
loading and transit time, and the changed buying practices of shipper’s cus- 
tomers are factors which emphasize the inadequacy of rail service under 
present conditions. —s Sub 5, Wm. 8S. Clark Ext.—Ohio, 

M. C. C. , 2-15-57, Div. 1. 


24.53 Rail service will not adequately meet shipper’s needs because 
of excessive transit times, movement of shipments to off-rail points and 
consignees’ lack of sufficient storage facilities for accommodation of rail 
carloads. MOC-92983, Sub 102, Eldon Miller, Inc. Ext.—Joliet, I1., 

mM. ©. G. «2c BABS, Eee. 1. 


24.53 Project of the size and significance of the generating plant 
should have available a supplementary motor-carrier service to handle that 
portion of its traffic for which motor transportation will be more advantage- 
ous than rail transportation. MC-52947, Sub 28, Pinson Transfer Co., Inc. 
Ext.—Ford, Ky., 3-6-57, Div. 1. 


24.57 Existence of Contract Carrier Service 


24.57 A shipper is entitled to dependable motor-carrier service, which 
is not subject to the contingency of negotiating a satisfactory agreement for 
contract carriage or the burden of assuming the obligations of such a rela- 
— See 21 M. C. C. 214. MO-29490, Sub 5, Wm. S. Olark Ext.—Ohio, 

. a & , 2-15-57, Div. 1. 
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24.6 Adequate Quality of Service 
24.65 Semi-Processed Material 


24.65 Record contains substantial and specific testimony of delays in 
deliveries, experienced by consignees when using protestant’s service, and 
the reception of numerous complaints by shipper. Granted. C-5000 
Sub 28, T. C. & H. W. Bridge Ext.—Northeastern Colo., 2-27-57, Div. 1. 


24.67 Machinery, Equipment, Implements & Appliances 


24.67 No evidence was adduced to show that delays in obtaining serv- 
ice from existing carriers resulted in more than a slight inconvenience to 
shippers. Denied. MOC-115621, Sub 2, Rocky Mountain Mobile Home Tow- 
ing Service, Inc. Com. Car. App., 2-27-57, Div. 1. 


24.68 Necessaries 


24.68 Rail service has not been satisfactory to supporting shippers in 
all instances for the movement of this traffic, because of slow transit time, 
inconvenience of holding shipments until full C.Ls. are assembled, inflexi- 
bility in making split pickups and deliveries, and difficulty in serving con- 
signees located at off-rail points or who require L. C. L. shipments. MC- 
111138, Sub 6, Colonial & Pacific Frigidways, Inc. Ext.—Five States, .... 
me. GU. ©. ccccy Stee et, wer. I. 


24.7 Single-Line Service 


24.70 Generally 


24.70 <A shipper is not, as a matter of right, entitled to single-line 
service in the presence of adequate joint-line service that is meeting trans- 
portation needs of the shipping public, especially where, as here, shipper has 
so wide a choice among numerous services, both single and joint-line. MC- 
55873, Sub 21, Great American Transport, Inc. Ext.—Ford Plant Site, 
Chicago Heights, Ill, .... M. C. C. ...., 2-27-57, Div. 1. 


25. Alternate Routes or Gateways 


25.0 Generally 
25.00 Necessity for Certificate—Deviation Rule 


25.00 Under the deviation order a carrier may, without specific author- 
ity, but subject to certain conditions, leave its regular-service route at one 
point and travel over a generally parallel highway or highways (as an alter- 
nate route for operating convenience only) to another point on the same 
service route, provided the distance over the parallel highway or highways 
is not less than 90: percent of the distance over the regular-service route be- 
tween the points of deviation. Amount of deviation must in every instance be 
computed between the point of departure from a service route and the first 
point of contact with that service route. Compare 67 M. C. C. 43. MC-17481, 
Sub 15, Moore Motor Freight Lines, Inc. Ext.—Regular Routes, .... M. C. C. 
sa cag SURE te Ee 2 


25.07 Requisite Proof 


25.07 In applications under sec. 207 for authority to change an exist- 
ing ‘‘gateway” so as to operate over more direct routes, it has been found 
that applicant must meet certain clearly defined criteria. They are set forth 
in 66 M. C. C. 775, 777. MC-F-6097, Alterman Transport Lines, Inc. Control 
& Merger—Bown Transfer Co., .... M. C. C. ...., 3-1-57, Div. 4. 


25.07 Grant of authority to operate over proposed alternate route is 
not warranted, because applicant failed to show that it presently is, in fact, 
an effective competitor for traffic which would move over such route. MC- 
2900, Sub 81, Great Southern Trucking Co. Ext.—Alternate Route—Athens, 
Ming cc cc Me Ge Ge. ccc cy Sow et, Ue. i. 
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25.07 Since applicant proposes to use four points as additional gate- 
ways, it has the burden of affirmatively showing: (1) That it is actually 
transporting a substantial volume of traffic from and to the points involved 
by operating in good faith through presently authorized gateway and, in so 
operating, is effectively and efficiently competing with existing carriers; and 
(2) that operation through the additional gateways would not enable it to 
institute a new service, or a service so different from that presently provided, 
as materially to improve its competitive position to detriment of existing car- 
riers. MC-42329, Sub 121, Hayes Freight Lines, Inc. Ext.—Ohio, Penna. & 
We Fag ccce BM. GG. osccy Sat, Dev. i. 


25.07 Before alternate route authority may be granted solely on the 
basis of operating economy and convenience, the three following concurrent 
tests must be met affirmatively: (1) Show substantial existing operations be- 
tween the termini, under appropriate authority, over a practical and feasible 
route; (2) establish that over its authorized routes, applicant is an effective 
competitor with the existing carriers operating between the termini and is 
handling a substantial amount of traffic over such route; and (3) establish 
that competitive situation will not be changed materially to disadvantage of 
competing carriers, or in a manner to result in what would amount to a 
new service. In the instant case, applicant failed to meet the third test. 
MO-76032, Sub 75, Navajo Freight Lines, Inc.,—Alternate Route—Kit Car- 
son, Colo. to Amarillo, Texas, .... M. C. C. , 2-15-57, Div. 1. 


To Same Effect: 


MC-109101, Sub 5, J. H. Marks Trucking Co., Ext.—Ariz., 3-5-57, 
Div. 1. 


25.08 Granted Upon Requisite Showing 
25.08 Alternate Routes Granted by Div. 1: 

Herrin Transportation Co., MC-1124, Ext. Sub 121, Jacksonville, 
, eee a ee 2-14-57 

Moore Motor Freight Lines, Inc., MC-17481, Ext. Sub 15, Regular 


ROO, «i... Be GB Ge vice, B9G. Cn reconsideration, 
prior report, 5-14-56, modified 


25.09 Denied for Failure of Proof 
25.09 Alternate Routes Denied: 


Alterman Transport Lines, Inc., MC-107107, Sub 73, Elimination 
of Collegeville, Penna. Gateway, mons oe & © , 3-1-57, 
Div. 4 (embraced in MC-F-6097) 

Great Southern Trucking Co., MC-2900, Ext. Sub 81, Athens, Ga., 
‘ C. C. » 2- 28- 57, Div. 1 


Ext. Sub 80, oucetin: i Me wcee Ge Sh Gh wasp DOS, 
Div. 1 (embraced in Sub 81) 
Hayes Freight Lines, Inc., MC-42329, Ext. Sub 121, Ohio, Penna. & 
i Wee ke Oe Oe , 8-1-57, Div. 1 


Navajo Freight Lines, Inc., MC- 76032, Sub 75, Kit Carson, Colo. to 
Amarillo, Texas, .... M. C. C. , 2-15-57, Div. 1 


25.4 Improved or New Service 
25.42 Reduced Transit Time 


25.42 <A probable saving in transit time of four to five hours would be 
of little significance to transcontinental traffic, but could be vital to local 
traffic. MC-76032, Sub 75, Navajo Freight Lines, Inc.—Alternate Route— 
Kit Carson, Colo. to Amarillo, Texas, .... M. C. C. , 2-15-57, Div. 1. 
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26. Preservation of Sound Transportation Conditions 


26.4 Promote Operating Economy 


26.40 Generally 


26.40 One-way operation, which would require applicant in every 
instance to deadhead equipment over a long distance and then only permit it 
to handle traffic moving to not more than two destination points, would not 
prove feasible or practicable. Denied MOC-115017, California Intercity 
Armored Car Service Cont. Car. App., .... M. C. C. ...., 2-14-57, Div. 1 
(embraced in MC-3083, Sub 19). 


26.43 Balance Traffic 


26.43 Grant will enable applicants to provide better service as well 
as to obtain some traffic in the reverse direction. Granted. MC-61620, Sub 
11, H. E. Hudgins & C. D. Thomas Ext.—Mathews County, Va., 2-27-87, 
Div. 1. ; 


26.6 Competition 
26.60 Generally 


26.60 Reasonable competition is in the public interest and should 
stimulate service and increase commercial intercourse between the areas 
involved. In addition, it should serve as a deterrent to future deteriorations 
in service which are contrary to the public interest. Courts and Commission 
have long recognized that reasonable competition should be encouraged and 
that regulated monopoly, in most instances, is not a substitute therefor. 
MO-1124, Sub 121, Herrin Transportation Co. Ext.—Jacksonville, Fia., 

- M. C. C. ...., 2-14-67, Div. 1. 


26.7 Effect Upon Other Carriers 


26.71 Rights of Existing Carriers 


26.71 Existing carriers are entitled to protection afforded them under 
the Act against the injection of further competition in an area that already 
possesses an abundance of motor carrier service. MC-55873, Sub 21, Great 
American Transport, Inc. Ext.—Ford Plant Site, Chicago Heights, Ill, .... 
M. C. C. ...., 2-27-57, Div. 1. 

26.71 Carriers have no legal right to exclusive occupancy of a terri- 
tory. 267 1.C. C. 665, 679. F. D. 19468, Norfolk & W. Ry. Co. Construc- 
tion, 3-5-57, Div. 4. 

26.71 Service of these short-haul carriers is essential for adequate 
service within the area of their operations, and they are entitled to protection 
against impairment of services which they offer and are able to render satis- 
factorily. MC-2894, Sub 13, Red Star Transit Co., Inc., Ext.—Ford Plant 
Site, Chicago Heights, Ill., .... M. C. C. ...., 2-14-57, Div. 1. 


26.71 Existing carriers should normally be offered the right to trans- 
port all traffic which they can handle adequately, efficiently, and economically 
in the territory they serve, before an additional carrier is permitted to enter 
the field in competition with them. MO-115050, Sub 2, D. V. Thompson Ext. 
—Asphalt & Heavy Oil, 2-21-57, Div. 1. 

To Same Effect: 

MC-115789, Lowther Trucking Co. Cont. Car. App., 2-28-57, Div. 1. 
26.74 Motor Truck Carriers 


26.74 Opposing motor carriers should be afforded an opportunity to 
demonstrate their ability adequately to transport shippers’ traffic before an 
additional motor carrier is authorized to enter the field in competition with 
them. MO-1149389, Sub 2, Bulk Carriers Ltd. Ext.—Niagara Falls & Buffalo, 
N. Y., 2-27-57, Div. 1. 
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26.74 Adverse effects, if any, upon other carriers would be outweighed 
by resulting public benefits. MC-100481, Sub 8, Frank C. Klein & Co., Inc. 
Ext.—Neb., 3-5-57, Div. 1. 

26.74 Opposing motor carrier should be afforded a reasonable oppor- 
tunity to show its ability to perform under its recently acquired authority 
before an additional service is authorized. MC-112520, Sub 2, South State 
Oil Co. Ext.—Liquid Alum & Caustic Soda, in Bulk, in Tank Vehicles, .. 

. , 1-25-57, Div. 1. 
26.76 Rail Carriers 


26.76 Proposed service, from standpoint of convenience and expedition, 
would be so inferior to that provided by rail carriers as to present no threat 
to their operations. W-1055, Sub 1, Alaska Freight Lines, Inc. Com. Car. 
Bs ious be Ge Ge , 2-19-57, Div. 4. 


27. Disposition of Applications 
27.1 Railroad Extensions 


27.11 Granted 


27.11 Application for Railroad Extension Approved by Div. 4: 
Norfolk & W. Ry. Co. Construction, F. D. 19463, 3-5-57 27.11% 


27.2 Motor Bus Operations 
27.22 Denied 


27.22 Applications for New Motor Bus Operation Denied by Div. 1: 
Griffin, Thos. N., MC-116002, Com. Car. App., 2-28-57 27.22* 


27.3 Motor Truck Common Carrier Operations 
27.31 Granted 
27.31 Applications by Motor Truck Common Carrier Companies for 
New or Extended Operations Granted by Div. 1: 
Bice Truck Lines, Inc., MC-109640, Ext. Sub 4, Mandan, N. Dak., 
.M.C.C. » 2-28-57 (embraced in MC-101075, Sub 27) 27.81* 
Bridge, T. C. & H. W., MC-50002; Ext. Sub 28, Northeastern Colo., 
2-27-57 27.31° 
Chambers, W. M., MC-107002, Ext. Sub 97, Vegetable Oils & Vege- 
table Oil Compounds, 2-5-57 27.81°* 
Chemical Tank Lines, Inc., MC-110525, Exts. Subs 297, 299 & 300, 
Mason County, W. Va., 2-27-57 (embraced in MC-52458, Sub 
133) 27.81* 
Chicago Express, Inc., MC-27970, Ext. Sub 24, Ohio, 2-18-57 (em- 
braced in MC-3261, Sub 20) 27.31° 
Clark, Wm. 8., MC-29490, Ext. Sub 6, Ohio, .... Carrere 
2-15-57 27.81° 
Colonial & Pacific +g ee Inc., MC-111138, Ext. Sub 6, Five 
States, .... M. ania 2-25- 57 27.31* 
Denver-Chicago Pc Mi Co., Inc., MC-29988, Ext. Sub 60, Ohio, 
2-18-57 (embraced in MC-3261, Sub 20) 27.81% 
Dixie Ohio Express, Inc., MC-43654, Ext. Sub 35, Ohio, 2-18-57 
(embraced in MC-3261, Sub 20) 27.31° 
Dugan, Dan S., MC-22195, Ext. Sub 48, Mandan, N. Dak., .... 
M. C. C. , 2-28-57 (embraced in "MC-101075, Sub 27) 27.31° 
Ext. Sub 53, Jamestown, is is 440 » 2-28-57 
(embraced in MC-101075, Sub 27) 27.31° 
Ecklar-Moore Express, Inc., MC-239, Ext. Sub 17, Ford, Ky., 3-6-57 
(embraced in MC-52947, Sub 23) 27.31* 


Eskridge, D. J., MC-115914, Sub 2, Com. Car. App., 2-27-57 27.31* 
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Freda, A. A., MC-13026, Ext. Sub 6, Baltimore, Md., .... M. C. C. 
, 2-27-57 


Qutowey “Transportation Co., MC-80430, Ext. Sub 80, Ohio, 2-18-57 
(embraced in MC- 3261, Sub 20) 
Hageman, L. W., MC-109156, Ext. Sub 2, Mandan, N. Dak., ... 
M. C. C. » 2-28-57 (embraced in MC-101075, Sub 27) 
ee a. as MC- 1150, Ext. Sub 6, Dickinson, N. Dak., 
i ee hs. «o's og Oe 28- 57 (embraced in MC-101075, Sub 27) 
um Transport Co., MC-105556, Ext. Sub 11, Mandan, N. Dak., 
«04 ioe oh , 2-28-57 (embraced in MC-101075, Sub 27) 
Ext. Sub 15, Williston, Dickinson, N. Dak., .... M. C. C 
2-28-57 (embraced in MC-101075, Sub 27) 
Hudgins, H. E., & C. D. Thomas, MC-61620, Ext. Sub 11, Mathews 
County, Va., 2-27-57 
Hvidsten, C. M., MC-28132, Ext. Sub 19, Mandan, N. 
m. ©. . , 2-28-57 (embraced in MC- 101075, sup a2) 
Hvidsten Tranapert, Inc., MC-28132, Ext. Sub 29, Four States in 
Northwest, .... M. C. C. ...., 2-28-57 (embraced in MC- 
101075, Sub 27) 
Johnson, Inc., H. F., MC-107151, Ext. Sub 9, Dickinson, N. Dak., 
tose OO , 2-28-57 (embraced in MC-101075, Sub 27) 
Johnston’s Fuel Liners, Inc., MC-108380, Ext. Sub 24, Mandan, 
n.. ee, «->s B.S CS. » 2-28-57 (embraced in MC- 101075, 
Sub 27) 
Kenosha Auto Transport Corp., MC-30837, Ext. Sub 201, Three- 
Wheel Automobiles, .... M. C. C. 2-28-57 
Klein & Co., F. C., MC-109431, Ext. Sub 8, Neb., 3-5-57 
Kramer Bros. Freight Lines, MC-3261, Ext. Sub 20, Ohio, 2-18-57 
Long Transportation Co., MC-24379, Ext. Sub 20, Ohio, 2-18-57 
(embraced in MC-3261, Sub 20) 
Maas, J. H., MC-58212, Exts. Subs 7 & 8, Mont., 
2-28-57 (embraced in MC-101075, Sub 27) 
Marks Trucking Co., J. H., MC-109101, Ext. Sub 5, Ariz., 3-5-57 
McCormack Trucking Co., Inc., T. I., MC-52458, Exts. Subs 133, 
135 & 136, Mason County, Va., 2-27-57 
Merchants Motor Freight, Inc., MC-76266, Ext. Sub 94, Ohio, 
2-18-57 (embraced in MC-3261, Sub 20) 
Miller, Inc., Eldon, MC-92983, Ext. Sub 102, Joliet, IIl., 
M. C. C. , 2-19-57 
Ext. Sub 144, lows, sich kel 
Miller Motor Line of N. Car., Inc., (J. Archie inmate Jr., Trustee), 
MC-110698, Ext. Sub 71, Chattanooga, Tenn., 2-18-57 
Mutrie Motor Transportation, Inc., P. B., MC-31600, Ext. Sub 405, 
Mason County, Va., 2-27-57 (embraced in MC-52458, Sub 133) 
Northern Tank Line, MC-52869, Ext. Sub 19, Mandan, N. Dak., 
ee © es , 2-28-57 (embraced in MC-101075, Sub 27) 
Ext. Sub 20, Williston, N. Dak., .... M.C.C. , 2-28-57 (em- 
braced in MC-101075, Sub 27) 
Ext. Sub 26, Mont., .... » G. G , 2-28-57 (embraced in 
MC-101075, Sub 27) 
Ext. Sub 36, Tioga, N. Dak., .... M. C. C. , 2-28-57 (em- 
braced in "‘MC-101075, Sub 27) 
Pinson Transfer Co., Inc., MC-52947, Ext. Sub 23, Ford, Ky., 
3-6-57 
Rice ey Lines, MC-105217, Ext, Sub 24, Mandan, N. Dak., 
co <. , 2-28-57 (embraced in MC- 101075, Sub 27) 


eo ee ees 


27.319 
27.31° 
27.31° 
27.31° 
27.31° 
27.31* 
27.31* 


27.31° 


27.31* 


27.31° 


27.31% 


27.31* 
27.31* 
27.31* 


27.31* 


27.31* 
27.31* 


27.31* 
27.31* 


27.31* 
27.31* 


27.31* 
27.31% 
27.31° 
27.31* 
27.31 
27.31* 
27.31 


27.31* 





APRIL, 1957 


759 





Roadway Express, Inc., MC-2202, Ext. Sub 147, Ohio, 2-18-57 (em- 
braced in MC-3261, Sub 20) 


Robertson Transports, Inc., MC-110436, Ext. Sub 13, N. Mex., .... 
M. C. C. , 2-19-57 


South State Oil Co., " Mo- 112520, Ext. Sub 2, as Alum & ——— 
Soda in Bulk, ‘in Tank Vehicles, Per C. C. » 1-25-57 
Prior report .... M. C. C. , 2-24- o8, affirmed 

Suwak Trucking Co., “MC-111956, Ext, Sub 2, Ohio, 2-18-57 (em- 
braced in MC-3261, Sub 20) 

Transport, Inc., MC-101075, Ext. Sub 27, Jamestown, N. Dak., 

M. C. C. 2-28-57 
Ext. Sub 16, Manéen. _ oe | 8 , 2-28-57 (em- 
braced in Sub 27) 
Wells Cargo, Inc., MC-43269, Ext. Sub 37, Ariz., .... M. C. C. 
wee, 2-12-57 

Wyoming Butane Gas Co., MC-109141, Ext. Sub 13, Mandan, 
N. Dak., . o. %. , 2-28-57 (embraced in MC-101075, 
Sub 27) 

Yankee Lines, Inc., MC-68183, Ext. Sub 4, Ohio, 2-18-57 (em- 
braced in MC-3261, Sub 20) 

York Interstate Trucking, Inc., MC-113779, Ext. Sub 41, La. & 
Bsc. Be & SG, » 2-27-57 


27.382 Denied 


27.31* 


27.31* 


27.31° 
27.31* 
27.31* 
27.31* 


27.31* 


27.31* 
27.31* 


27.31* 


27.82 Applications by Motor Truck Common Carrier Companies for 


New or Extended Operations Denied by Div. 1 


Aetna Freight Lines, Inc., MC-72243, Ext. Sub 9, Ford Plant Site, 
Chicago Heights, Ill., .... M. C. C. , 2-27-57 (embraced 
in MC-55873, Sub 21) 

American Transit Lines, Inc., ates % Ext. Sub 9, Ford Plant 
Site, Chicago Heights, Ill., ... _ Cc. i * 27-57 (em- 
braced in MC-55873, Sub 21) 


American Van & Storage, Inc., MC-104887, Ext. Sub 3, Additional 
States, .... BM, G. C. 2-28-57 


Associated Truck Lines, Inc., MC-69833, Ext. Sub 47, Ford Plant 
Site, Chicago Heights, Til., seas Be a Oe , 2-14-57 (em- 
braced in MC-2894, Sub 13) 

Atlanta-New Orleans Motor Freight Co., MC-106049, Ext. Sub 27, 
Jackson, Ala., .... M. C. C. , 2-14- -57 

Bulk Carriers Ltd., MC-114939, Ext. Sub 2, Niagara Falls & Buffalo, 
mM. Ke 2-27-57 

Dealer’s Transit, Inc., MC-4405, Ext. Sub 275, Trailers, 3-4-57 

Detroit-Pittsburgh Motor Freight, Inc., MC-37473, Ext. Sub 15, 
Ford Plant Site, Chicago Heights, IIl., é M. Cc. C. 
2-27-57 (embraced in MC-55873, Sub 21) 

Great American Transport, Inc., reins a. Ext. Sub 21, Ford Plant 
Site, Chicago Heights, Ill., .... M. C. C. , 2-27-57 

Harris, J. A., MC-29780, Ext. Sub . Clovis, N. Mex., ny '0 66 Ge as 


w%, 


= Freight Lines, Inc., MC-64994, Ext. Sub 19, N. Car., ... 
. & a -57 


Iron * Steel Transport, Inc., dees — Ext. Sub 4, Ford Plant 
Site, Chicago Heights, Ill., ... .C. C. , 2+ 27-57 (em- 
braced in MC-55873, Sub 21) 

sae _ H. F., MC-107151, Ext. Sub 6, Mandan, N. Dak., 

M. C. , 2-28-57 (embraced in MC-101075, Sub 27) 





70 I. C. C. PRACTITIONERS’ JOURNAL 





Kramer Bros. Freight Lines, Inc., MC-3261, Ext. - 19, Ford Plant 
Site, Chicago Heights, IIl., <o oo C. Cc. , 2- 27-57 (em- 
braced in MC-55873, Sub 21) 

Lee, ne agg M., & T. M. Babcock, MC-98263, Ext. Sub 2, 
Mandan, N. Dak. - M.-C. C. ...., 2-28-57 (embraced in 
MC-101075, Sub 27) 

McNamara Motor Express, Inc., MC-58954, Ext. Sub 28, Ford Plant 
Site, Chicago Heights, Ill., .... M. C. C. ...., 2-14-57 (em- 
braced in MC-2894, Sub 13) 


Michigan Express, Inc., ‘ese 18, Ext. ‘a ™ Ford Plant Site, 
Chicago Heights, ill., . M. Cc. 2-14-57 (embraced 
in MC-2894, Sub 13) 


Midwest — Transport, Inc., MC-111812, Ext. Sub 27, Mont., 
occ Bee. Ge Ge » 2-27-57 

Ramus Trucking Line, Ine., bee” «5 Ext. Sub 9, Ford Plant Site, 
Chicago Heights, IIl., > a Ge Ge , 2-14-57 (embraced 
in MC-2894, Sub 13) 

Red Star Transit Co., Inc., MC-2894, Ext. Sub 13, Ford Plant Site, 
Chicago Heights, Ill., . Mz C. Ge « , 2-14-57 

Roadway Transit Co., MC-68830, Ext. Sub 14, Ford Plant Site, 
Chicago Heights, "I., oie i oa , 2 14-57 (embraced 
in MC-2894, Sub 13) 

Rocky Mountain Mobile Home Towing Service, Inc., MC-115621, 
Ext. Sub 2, Com. Car. App., 2-27-57 

Southern Express Co., MC-114360, Ext. Sub 1, Ford Plant Site, 
Chicago Heights, tL, > m Co. - 27-57 (embraced 
in MC-55873, Sub 21) 

Southwest Freight Lines, Inc., MC-29566, Ext. Sub 42, Arkansas 
City & Wichita, Kan., .... M. C. C. , 2-14-57 (embraced 
in MC-38183, Sub 37) 


Thompson, D. V., MC-115050, Ext. Sub 2, Asphalt & Heavy Oil, 
eer ee 


« #809 a x 


Wheelock Bros., Inc., MC-38183, Ext. Sub 37, Meats, etc., Arkansas 
CO, Be, 0 sc Be GH Ge sieves 


Willis, George, MC-115816, Com. Car. App., .... M. C. C. ...., 
2-28-57 


1 4- 


27.4 Motor Truck Contract Carrier Operations 
27.41 Granted 


27.41 Applications by Contract Motor Freight Carriers for New or 


Extended Operations Granted by Div. 1: 

Armored Car Co., Inc., MC-65419, Ext. Sub 4, Coin & Bullion, .. 
M. C. C. , 2-14-57 (embraced in MC-3083, Sub 19) 
ea me Inc., MC-113333, Ext. Sub 6, Coin & Bullion, .... 
M. » 2-14-57 (embraced in MC-3083, Sub 19) 

POM on fad Service Co., Lge, MC-3083, Ext. Sub 19, Coin & 

IE, os « Ths We GD cc vce 2-14-57 
Armored Motor Service, Inc., "“MC-114896, Sub 1, Cont. Car. App., 
ro ee , 2-14- 57 (embraced in MC-3083, Sub 19) 
Armored Motor Service Corp., MC-107882, Ext. Sub 4, Coin & 
Bullion, .... M. C. C. » 2-14-57 (embraced in MC-3083, 
Sub 19) 
Armored Motors Service, MC-115013, Sub 1, Cont. Car. App., .... 
M. C. C. , 2-14-57 (embraced in MC-3083, Sub 19) 
Ayers, Eldon D., Mc- 89238, Ext. Sub 10, Dickinson, N. Dak., 
M. C. , 2-28-57 (embraced in MC- 101075, Sub 27) 


27.41* 
27.41° 
27.41% 
27.41° 


27.41* 
27.41* 


27.41° 
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Brink’s, Inc., MC-87857, Ext. Sub 21, Coin & Bullion, .... M. C. C. 
a , 2-14-57 (embraced in MC-3083, Sub 19) 

Catencammn, Howard, MC-114052, Ext. Sub 4, Formaldehyde, 
mm. G. Ge. » 2-27-57 

Dunbar Armored Service, Inc., MC-114772, Ext. Sub 1, Coin & 
Bullion, .... M9. C. C. , 2-14-57 (embraced in MC-3083, 
Sub 19) 

Loomis Armored Car Service, Inc., MC-36509, Ext. Sub 6, Coin & 
Bullion, .... M. C. C. , 2-14-57 (embraced in MC-3083, 
Sub 19) 

Neal, J. L., & R. M. Clifton, MC-115009, Cont. Car. App., .... 
M. C, C. , 2-14-57 (embraced in ‘MC- 3083, Sub 19) 
Protective Motor Service Co., Inc., MC-111108, Ext. Sub 2, Coin & 
egos +e. a oo » 2-14-57 (embraced in MC-3083, 

ub 19) 


St.-Basile Transport, Inc., MC-115628, Sub 2, Com. Car. App., 
M. C. C. 


Smith ‘Trading Co., Inc., MC-22300, Ext. Sub 5, Salt, 2-28-57 
Wells Fargo Armored Service wii MC-35807, Ext. Sub 5, Coin 
& Bullion, .... M.C.C. 2-14- 57 (embraced in MC-3083, 


Sub 19) 
27.42 Denied 

27.42 Applications by Contract Motor Freight Carriers for 
Extended Operations Denied by Div. 1: 
Armored Motor Service Corp., MC-107882, Ext. Sub 3, Philadelphia, 


Penna., .... M. C. C. , 2-14-57 (embraced in MC-3083, 
Sub 19) 


California Intercity Armored Car Service, MC-115017, Cont. Car. 
. C. C. ...., 2-14-57 (embraced in MC-3083, 


Gray, Ollie & Courtney, MC-115688, Cont. Car. App., .... M. C. C. 


Ext. Sub 1, Oak Ridge, Tenn., .... M. C. C. ...., 2-19-57 (em- 
braced in MC-115688) 
Haney Truck — MC-116065, Cont. Car. App., .... M. C. C. 
eeee, 2927-57 
Lowther Trucking Co., MC-115789, Cont. Car. App., 2-28-57 
Northcutt, A. C., MC-115550, Sub 1, Cont. Car. App., 2-18-57 


27.5 Water Carrier Operations 
27.51 Granted 
27.51 Applications by Water Carriers for New or Extended Operations 
Granted by Div. 4: 


Alaska Freight Lines, Inc., W-1055, Sub 1, Com. Car. App., .. 
a ©. G; , 2-19-57. Prior report 285 I. C. C. 539, 8-17- 64, 
27.51% 
Leimann, A. M., W-1073, Ext. Sub 2, Passenger Limitation, 2-25-57 27.51* 


27.6 Forwarder Operations 
27.62 Denied 
27.62 Application by Freight Forwarder for Extended Operation 
Denied by the Commission: 


Flynn Ae perenne Co., Inc., FF-115, Ext. Sub 6, Southeast, . 
1c... , 2-20- 57. Prior report 285 I. C. C. 719, 3 3- 56, 
modified. 27.62° 
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27.7 Brokerage 
27.71 Granted 


27.71 Application for Broker’s License Granted by Div. 1: 
Downing, Emma E., MC-12575, Ext. Sub 1, N. J. & Penna., .... 
M. C. C. 


eens 


29. Abandonment 


29.4 Economic Effect 
29.45 Employees 


29.45 Same conditions for protection of employees as were prescribed 
in 257 I. C. C. 700 imposed. F. D. 19295, Chicago, M. St. P. & P. R. Co. 
Abandonment, 2-21-57, Div. 4. 


29.5 Balance of Convenience 
29.50 Generally 


29.50 Abandonment of rail facilities would cause inconvenience and 
some damage to shippers; but continued operation of line, on the other hand, 
would impose an undue and unnecessary burden upon applicant and upon 
interstate commerce. Abandonment of line is therefore warranted. F. D. 
19295, Chicago, M. St. P. & P. R. Co. Abandonment, 2-21-57, Div. 4. 


29.9 Disposition of Abandonment Applications 
29.91 Granted 


29.91 Application for Certificate Authorizing Abandonment 
Granted by Div. 4: 


Chicago, M. St. P. & P. R. Co., F. D. 19295, 9.86 miles, 2-21-57 29.91* 
3. FINANCE 
33. Purpose of Issue 
33.2 Additions & Betterments 
$3.21 Railroad Acquisitions or Extension 


33.21 Issue of Securities for Acquisition and Extension Authorized by 
Div. 4: 


Potomac Edison Co. Stock, F. D. 19642, 2-15-57 33.21° 


33.4 Refinancing 


33.48 Railroad 

33.43 Issue of Railroad Securities to Refinance, Redeem, Refund Debt 
or Retire Capital Stock Authorized by Div. 4: 
Baltimore & O. R. Co. Notes, F. D. 19635, 3-8-57 33.43* 


33.5 Issues Incident to Unification 

33.51 Railroad 

33.51 Issue of Securities in Connection with the Issue or Exchange of 
Stocks in Merger Authorized by the Commission: 
Louisville & N. R. Co., et al., Merger, etc. F. D. 18845, .... 1. C. C. 

eer Sf 33.51* 
33.53 Motor Truck 

33.53 Issue of Securities Incident to Unification or Merger Authorized 
by Div. 4: 


Spector Freight System, Inc. Control & Merger—Mid-States Freight 
Lines, Inc., MC-F-6206, 3-12-57. Prior report .... M. C 
...., 1-17-57, modified 
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33.6 Recapitalization 
$8.61 Railroad 


33.61 Issue of Securities Incident to Recapitalization of Railroad 
Authorized by Div. 4: 


Roscoe, Snyder & Pacific Ry. Co. Debentures, F. D. 19550, 2-25-57 oy oo. 
Western Md. Ry. Co. Securities, F. D. 19634, 2-26-57 1° 
33.7 Employee Bonus Incentive Plans 

83.70 Stock Purchase Plans 


83.70 Issue of Capital Stock Pursuant to Stock Option Plan Author- 
ized by Div. 4: 
Pacific Intermountain Express Co. Stock, F. D. 17784, 2-19-57. 
Report and order, 282 I. C. C. 815, 6-13-52, modified to 
authorize issue of stock without additional cost to prevent 
dilution of authorized stock under stock option plan. 33.70* 


33.9 Stock Dividends or Splits 


83.91 Railroad 

33.91 Issue of Capital Stock as Stock Dividend upon Railroad Stock 
Authorized by Div. 4: 
Denver Union Stock Yard Co. Stock, F. D. 19667, 3-11-57 33.91°* 
Sand Springs Ry. Co. Stock, F. D. 19656, 2-25-57 33.91° 
33.98 Motor Truck 

33.93 Issue of Stock Dividend on Capital Stock of Motor Truck Line 
Authorized by Div. 4 
Pacific Intermountain Express Co. Stock, F. D. 19622, 2-19-57 33.93* 


34. Alteration of Securities 


34.4 Interest 
34.40 Generally 


34.40 Authority granted to amend outstanding notes so as to increase 
the annual rate of interest. F. D. 19635, Baltimore & O. R. Co. Notes, 
3-8-57, Div. 4. 


37. Accounts 


37.3 Maintenance 
37.80 Generally 


37.30 Commission regulations generally provide that expenditure 
chargeable to capital account is the excess cost of new parts over the cost at 
current prices of new parts of the kind replaced. For example, if metal ties 
are substituted for wooden ties, the expenditure chargeable to capital ac- 
count would be the excess cost of such ties over the cost to replace in kind 
wooden ties removed, while the cost of replacing in kind would be charge- 
able to operating expense. No. $1955, Illinois Central Suburban Fares, 

oa & , 3-1-57, Commission. 


39. Costs 
39.2 Passenger Train 


39.20 Generally 


39.20 Credit for nonrevenue passengers has only come up in suburban 
fare cases at the insistence of protesting commuting public and others who 
have urged that expense of transporting nonrevenue passengers should not 
be charged against them. However, railroads have not been required to 
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make any such credit in their passenger accounts, principally for the reason 
that passenger service is primarily designed for revenue passengers and ad- 
ditional cost of transporting nonrevenue passengers is relatively small. 
No. 31955, Illinois Central Suburban Fares, .... I. C. C. ...., 38-1-57, 
Commission. 


4. SERVICE & OPERATIONS 


46. Safety 
46.7 Motor Carrier Regulations 


46.70 Generally 


46.70 Fact that a portion of overall service is conducted in Canada 
does not relieve applicant from any duty prescribed in Commission’s safety 
rules; and a full account must be logged for driver’s time spent on duty 
and driving in Canada. MC-115628, Sub 2, St.-Basile Transport, Inc. Com. 
Car. App., .... M. C. C. , 2-27-57, Div. 1. 


5. RATE STRUCTURE 
53. Rate Adjustments 


53.4 Commodity Rates 
53.40 Generally 


53.40 A commodity rate always supersedes a class rate in the absence 
of language specifically designating a different intention. Where minimum 
weight in connection with a commodity rate results in higher charges than 
a class rate with a lower minimum, there is a presumption of unreasonable- 
ness requiring special justification. 281 I. C. C. 701, 703. Exigencies of 
general class-rate adjustment caused Commission in 294 I. C. C. 307 to find 
exceptions rates higher than uniform classification basis between same points 
not shown to have been unjust or unreasonable in past. Instant rate situ- 
ation is similar in many respects. Assailed commodity rate has moved 
traffic freely for many years. Presumption of unreasonableness in the past 
is rebutted. No. 81879, James B. Clow & Sons, National Works v. Louis- 
ville & N. R. Co., .... I. C. C. , 8-1-57, Div. 3. 


53.7 Minimum Weights 
58.71 Part of Rate 


53.71 Minimum weight is an integral part of the rate for purposes of 
determining charges applicable in connection therewith, but it in no wise 
changes the type of rate as published. No. 31879, James B. Clow & Sons, 
National Works v. Louisville & N. R. Co., .... I. C. C. , 3-1-57, Div. 3. 


53.8 Valuation Rates 
58.82 Released Rates 


53.82 An exceptions rating which made no distinction between articles 
released or not released as to value removed application of the classifica- 
tion ratings on the same commodity, whether released or not released. 296 
I. C. C. 544; 297 I. C. C. 699. No. 31789, American Home Foods, Inc. v. 
Delaware, L. & W. R. Co., ... a ym 3 , 2-15-57, Div. 2. 


54. Joint or Through Routes, Rates & Divisions 


54.4 Routes 
54.48 Circuitous 


54.43 If carriers parties to tariff considered these routes to be unduly 
circuitous, they should have exempted them from the terms of the inter- 
mediate rules of the tariff. 235 I. C. C. 371. Reasonableness of circuity of 
routes may not be considered where routing is definitely or specifically pro- 
vided. 289 1.C. C. 42. No. 831761, Associate Grocers of Colo., Inc., et al. v. 
Atchison T. & 8S. F. Ry. Co., .... I. C. C. , 3-1-57, Div. 2. 
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57. Tariffs 


57.3 Interpretation 
57.80 Generally 


57.30 A meaning which is clear from commercial or common usage, 
or from context, may not be rendered obscure by resort to technical rules of 
grammar. 211 I. C. C. 365. No. 82007, Fine Products Oorp. v. Gulf 
M. & O. R. Oo., .... 1.C. C. ...., 2-12-57, Div. 2 


57.82 Considered in Its Entirety 


57.82 Provisions of a tariff must be considered in their entirety; and 
if those provisions may be said to express the intention of the framers under 
a fair and reasonable construction, that intention must be given effect. 
197 . C. C. 259. No. 82007, Fine Products Corp. v. Gulf M. & O. R. Co., 

zo S. , 2-12-57, Div. 2. 


58. Charges 
58.1 Description of Articles 
58.10 Generall 


y 
58.10 Staples shipped were for use in stapling machines and were 
thinner than 3/32 of aninch. Fact that they were galvanized did not make 
rate on iron and steel articles including ‘‘staples, N.O.I.B.N.; Copper, brass, 
bronze or cadmium coated, plain, galvanized, japanned or tinned, ”* applicable 
in lieu of rate provided on “staples, stapling machine, steel wire thinner 
than 3/32 inch, in boxes.”” The substance of the article is steel wire. No. 


81965, Bostitch, Inc. v. Clipper Carloading Co., .... I. C. C. , 2-12-57, 
Div. 2. 


58.3 Intermediate Rule 
58.30 Generally 


58.30 Intermediate rules generally serve to make applicable rates from 


or to points named in a tariff also from or to unnamed intermediate points. 
MO-O-1692, Intermediate Rules—South & East, .... M. C. C. , 3-4-57, 
Div. 3. 


58.31 Irregular Routes 


58.31 Intermediate rules for use over irregular routes afford a great 
multiplicity of routes and opportunities for undue prejudice and preference. 
Also they promote uncertainty in tariff publication contrary to provisions of 
sec, 217(a) of the Act. MC-C-1692, Intermediate Rules—South & East, .... 

. &. @ , 8-4-57, Div. 3. 


58.82 Applicable Rates 


58.32 Irregular-route carriers may not under present regulations main- 
tain intermediate rules. See 43 M. C. C. 269, 271, and 54 M. C. C. 137, 138. 
Rule 4(k) of Tariff Circular No. 3 provides that tariffs containing rates of 
regular-route carriers may include intermediate rules. MC-C-1692, Inter- 
mediate Rules—South & East, .... M. C. C. , 3-4-57, Div. 3. 


58.32 Provision in defendant’s tariff that rate is subject as a maximum 
to charges, which would accrue by use of local rates at actual weights from 
origin to stop-off point and from the stop-off point to destination, has refer- 
ence to defendant’s local rates and not those of other carriers. Entire move- 
ment was under through bills of lading in defendant’s barges. No. 31904, 
Shell Oil Co. v. Union Barge Line Corp., .... I. C. C. ...., 2-27-57, Div. 2. 


58.33 Applicable Routes 


58.33 At the time these shipments moved, there were routes in effect 
over which the considered origins or destinations, or both, were intermediate 
in conformity with provisions of intermediate rules of tariff. Intermediate 
rates claimed found applicable. 297 I. C. C. 691. No. 31761, Associate 
neg of Colo., Inc., et al. v. Atchison T. & 8S. F. Ry. Co., .... I. C. C. 

, 8-1-57, Div. 2. 
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58.33 Intermediate-point rules of motor common carriers applicable to 

commodity rates between South and East found unlawful because (1) they 

are not restricted to apply only over regular routes, or (2), as to rates for 

joint-line hauls, they are not made subject to — routing instructions. 

ee Intermediate Rules—South & East, .... M. C. C. ...., 3-4-57, 
Vv 


58.34 Specific Restricted Routes 


58.34 Where the tariff does not restrict the routes over a particular 
line shown as a participant in the tariff, the application of a rate is not 
limited to usual routes or to routes which do not involve out-of-line hauls. 
There is no indication that the route sought for application of the destina- 
tion intermediate rule is not wholly practical; and a route which reflects a 
circuity of only nine percent may not be regarded as unduly circuitous. No. 
31970, Southland Co. v. Southern Ry. Co., .... I. C. C. ...., 2-12-57, Div. 2. 














6. RATE LEVEL 
60. Generally 

60.1 Voluntary Reductions or Proposals 
60.10 Generally 


60.10 Subsequent reduction of a rate is no indication that the prior 
rate was unjust or unreasonable, especially where, as here, it appears that 
the reduction was based on changed conditions. No. —'? Shell Oil Co. v. 
Union Barge Line Corp., .... I. C. C. ...., 2-27-57, Div. 


To Same Effect: 


No. 31789, American Home Foods, Inc. v. Delaware, L. & W. R. Co., 
. C. C. ...., 2916-57, Div. 2. 











62. Rate Comparisons 
62.0 Generally 
62.01 Standards of R bl 


62.01 Comparisons with commutation fares approved for other lines, 
while not controlling, are a factor in determining the value to the travelling 
0. of this suburban service. No. 831955, Dlinois Central Suburban Fares, 

« & Ge .., 3-1-57, Commission. 





62.01 There is, however, no indication of any movement under most 
of certain rates instanced by defendants. No. 31849, Shea Chemical Corp. 
v. Atlantic & D. Ry. Co., .... I. C. C. ...., 3-5-57, Div. 2. 
















62.05 R bl of Compared Rates 


62.05 While compared rate on machinery parts, based on lower mini- 
mum, produces lower charges, a better measure of reasonableness of charges 
assailed on centrifugal steel pipe molds, are those resulting from application 
of the compared rate to average weight of machinery parts moved from 
official territory to southern territory in a recent period. No. 31879, James 
B. Clow & Sons, National Works v. Louisville & N. R. Co., .... I. C. C. 
3-1-57, Div. 3. 


62.05 Showing that defendant’s rate is lower than rates of other 
motor and rail carriers is insufficient to support a finding that the assailed 
rate is unduly low. Without more, the comparison may just as well show 
that the compared rates are too high as that the assailed rate is too low. 
MC-C-1956, Middlewest Motor Freight Bureau v. Service Transfer & Storage, 
MBs ce Me Ge GO. cc ccy Ret, Ee. 3. 
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64. Compensativeness 


64.1 Ascertainment of Costs 
64.11 Average Costs 


64.11 There is no indication that the average service of the respondent 
on traffic generally is comparable to the service which would be performed 
under the proposed rates. Therefore, minimum revenue on this traffic may 
not be appropriately compared with system average costs as a satisfactory 
basis of operating costs on this traffic. I & S M-8502, Commodity Rates— 
J. L. Querner, Agent, .... M. C. C. , 2-19-57, Div. 2. 

64.11 Average costs of class I carriers are of little probative value in 
determining the lawfulness of assailed rates because the former include 
loading and unloading expenses, whereas these services are not performed 
by defendants; and other adjustments are necessary to reflect differences in 
services. MOC-C-1958, Middlewest Motor Freight Bureau v. Ace Lines, Inc., 
Ge... EGG , 3-1-57, Div. 2. 


66. Class Rates 


66.0 Generally 
66.00 Generally 


66.00 Class and commodity rates of defendant motor carriers in IIl., 
Ind., Iowa, Minn., Mo., Neb., N. Dak., S. Dak. & Wis., found not shown to be 
unjust, unreasonable, or otherwise unlawful. MC-C-1953, Middlewest Motor 
Freight Bureau v. Ace Lines, Inc., et al., .... M. C. C. , 3-1-57, Div. 2. 

66.3 Rough Products of Mines 
66.34 Crude Petroleum & Asphalt 
66.34 Rates charged on liquid asphalt, in tank cars, from Rogerslacy, 


Miss. to Clinton & Loudon, Tenn., found inapplicable. Applicable rate de- 
termined, and a awarded. No. =" Southland Co. v. Southern 
Ry. Co. et al., .... I. C. , 2-12-57, Div. 


66.5 ‘ Captinnaiis ce 
66.59 Scrap, Slag & Waste Material 


66.59 Rates on scrap iron and steel, in C.Ls., from Portage, Wis. to 
points in Chicago, Ill. district, found applicable and not shown to have been 
or to be unjust, unreasonable, or unduly prejudicial. No. 31866, H. Samuels 
Co. v. B. & O. Chicago Terminal R. Co. et al., .... I. C. C. , 2-12-57, 
Div. 2. 


66.6 Industrial Manufactures 
66.65 Paper & Products 


66.65 Rates sought to be collected on L. C. L. shipments of stapling- 
machine staples, moved in freight-forwarder service from Westerly, R. I. to 
Seattle, Wash. & Vancouver, B. C., found applicable. No. 31965, Bostitch, 
Inc. v. Clipper Carloading Co., .... I. C. C. , 2-12-57, Div. 2. 

66.65 Rate charged on empty, set-up paper boxes, in C.Ls., from St. 
Louis, Mo. to Augusta, Ga., found applicable and not shown to have been 
or to be unjust or unreasonable. No. 82007, Fine Products Corp. v. Gulf 
M. & O. R. Co. et al., .... I. C. C. , 2-12-57, Div. 2. 


66.8 Necessaries 
66.81 Manufactured Foods 


66.81 Rate collected on dry extract of coffee (condensed), in C.Ls., 
from Morris Plains, N. J. to Houston, Texas, found applicable in some in- 
stances and inapplicable in others. Applicable rates determined, and found 
not shown to have been unjust or unreasonable. Reparation awarded. 
No. 31789, American Home Foods, Inc. v. Delaware L. & W. R. Co., et al., 
ree yO , 2-15-57, Div. 2. 
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67. Commodity Rates 
67.0 Generally 


67.00 Generally 


67.00 MC-C-1953, Middlewest Motor Freight Bureau v. Ace Lines, Inc., 
et al. (See 66.00 Same Title) 


67.09 Miscellaneous Commodities 


67.09 Proposed reduced T. L. rates to points in Texas on cement, paste, 
or adhesive, & on conduits or pipe from St. Louis, Mo., & on cocoanut & 
peanut oils from Chicago, Ill., found not shown to be just and reasonable. 
I & S M-8502, Commodity Ratee—J. L. Querner, Agent, . M. C. C. 
2-19-57, Div. 2. 

67.09 Rates on various building, paving, or roofing materials, includ- 
ing tile, asphalt composition, rubber, or linoleum, from Chicago, Ill. to 
Minneapolis & St. Paul, Minn., found not shown to be unjust, unreasonable, 
or otherwise unlawful. MO-C-1956, Middlewest Motor Freight Bureau v. 
Service Transfer & Storage, Inc., et al., .... M. C. C. , 8-1-57, Div. 2 
(embraced in MC-C-1953). 


67.5 Semi-Processed Material 
67.54 Industrial Chemicals & Acids 


67.54 Authority granted, on conditions, to establish and maintain all- 
rail rates on liquid caustic soda, in tank-car loads, from certain points in 
Mich., N. Y., Ohio, Va. & W. Va., to destinations in the Chicago, Ill. area 
without observing the long-and-short-haul provision of sec. 4 of the Act. 
FSA 30386, Caustic Soda from Official Territory to Ill. & Ind., .... I. C. C. 

, 2-14-57, Div. 2. 

67.54 Rate on phosphorus, in tank cars, from Siglo & Godwin, Tenn. 
to Zylonite, Mass., found unjust, unreasonable, and unduly prejudicial. Law- 
ful rate prescribed. No. 31849, Shea Chemical Corp. v. Atlantic & D. Ry. 
On, @ al, .... LG, G. , 3-65-57, Div. 2. 


67.6 Industrial Manufactures 
67.61 Iron & Steel Articles 


67.61 Rate charged on centrifugal steel pipe molds, in C.Ls., from 
Irvineton, Penna. to Tarrant, Ala., found applicable, and not shown to have 
been unjust or unreasonable. No. 31879, James B. Clow & Sons, National 
Works v. Louisville & N. R. Co., et al., .... 1. C. C. , 8-1-57, Div. 3. 


67.61 Rate charged on bargeloads of wrought iron and steel pipe from 
Monaca, Penna. to Berwick, La., stopped for partial unloading at Harvey, 
La., found applicable, and not shown to have been unjust or unreasonable, 
nor ‘in violation of sec. 4 of the Act. No. 319094, Shell Oil Co. v. Union Barge 
Line Oorp., .... I. C. C. ...., 2-27-57, Div. 2. 


67.64 Construction Material 


67.64 Rates charged on mortar cement, in C.Ls., from Saylor, Penna. 
to Ellerson, Norfolk, Richmond, Petersburg, & Hopewell, Va., found not 
shown to have been unjust, unreasonable, unjustly discriminatory, or unduly 
prejudicial. No. 31924, Coplay Cement Mfg. Co. v. Atlantic C. L. R. Co. et 
Te scree &F GS , 2-26-57, Div. 3. 


67.65 Paper & ieadienie 


67.65 Authority granted, on conditions to establish and maintain rates 
on newsprint paper, in C.Ls., from Calhoun, Tenn. to Houston, Texas, with- 
out observing the long-and-short-haul provision of sec. 4 of the Act. FSA 
32092, Newsprint Paper from Calhoun, Tenn. to Houston, Texas, 

a , 2-27-57, Div. 2. 
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67.8 Necessaries 
67.82 Canned or Preserved Foods 


67.82 Rates charged on canned goods, in C.Ls., from points in Oregon, 
Wash., & Calif. to Craig, Denver, Minnequa & Pueblo, Colo. & Albuquerque, 
N. Mex., found inapplicable, and reparation awarded. No. 31761, Associate 
Grocers of Colo., Inc. et al. v. Atchison T. & S. F. Ry. Co. et al., .... 1. C. C. 

, 8-1-57, Div. 2. 


69. Passenger Service Charges 


69.2 Rail Commutation Fares 
69.20 Generally 


69.20 Suburban passenger service, as contrasted with the deficit in- 
curred by total passenger operations, can reasonably be expected to yield 
something above normal operating expenses and taxes, but not as much 
relatively, as operations as a whole. No. 81955, Illinois Central Suburban 
Fares, .... I. C. C. , 3-1-57, Commission. 


69.24 Increased interstate passenger fares found just and reasonable. 
Prior orders modified. No. 32048, Commutation Fares—Chicago North 
Shore & Milwaukee Ry.—TIIL. & Wis., .... I. C. C. , 2-27-57, Commission. 


7. EQUALITY OF CHARGES 
70. Generally 


70.1 Unjust Discrimination 
70.10 Generally 


70.10 Complainant’s shipments and those of its competitor moved 
from different origins and over different routes by use of different carriers. 
In such circumstances there can be no unjust discrimination within meaning 
of sec, 2 of the Act. 248 I. C. C. 211, 220. No. 31924, Coplay Cement Mfg. 
Co. v. Atlantic C. L. R. Co., .... I. C. C. ...., 2-26-57, Div. 3. 


70.9 Order Removing Inequality 
70.90 Generally 


70.90 An order issued pursuant to sec. 3 of the Act must be in the 
alternative. 289 U. S. 627. If defendant were to cancel its rates from 
preferred origins, approximately same rates would continue to apply over 
the line of another carrier, not a defendant; and thus complainant’s com- 
petitive position would remain unchanged. Under such circumstances, preju- 
dice and preference may not be found undue. 147 1. C. C. 247; 274 1. C. C. 
331, 334. No. 31866, H. Samuels Co. v. B. & O. Chicago Terminal R. Co., 
re , 2-12-57, Div. 2. 


71. Intermediate Charges 
71.1 Competition of Direct Route 


71.12 Circuity 


71.12 Provided that the relief authorized shall not apply over circuit- 
ous routes that are more than 50 percent longer than the short tariff route 
from and to the same points. FSA 30386, Caustic Soda from Official Terri- 
tory to Ill. & Ind., .... I. C. C. , 2-14-57, Div. 2. 


71.12 Purpose of circuity limitations is not only to protect the carrier’s 
revenues but also avoid wasteful transportation. In view of relatively low 
earnings over 13 routes, which exceed the usual limitation of 50 percent 
circuity, and the fact that 19 routes are available for the movement of this 
traffic from and to points here considered, there is no need for any routes 
which exceed the usual circuity limitations. FSA 32002, Newsprint es 
from Calhoun, Tenn. to Houston, Texas, .... I. C. C. , 2-27-57, Div. 
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74. Undue Preference or Prejudice 
74.0 Generally 


74.01 General Rule 


74.01 To establish undue prejudice or preference, it must clearly 
appear, among other things, that the rate adjustment complained of was, 
or is, under the effective control of defendants. 270 I. C. C. 255, 270. No 
such showing has here been made. No. 31924, Coplay Cement Mfg. Co. v. 
Atlantic C. L. R. Co., .... 1. C. C. , 2-26-57, Div. 3. 


75. Intrastate Rates 


75.0 Generally 
75.04 Exhaustion of State Remedy 


75.04 There is no requirement of law that a party seeking relief under 
sec. 13 of the Act may not concurrently seek relief before state regulatory 
authorities. Provision in that section for joint hearings with state authori- 
ties clearly contemplates that such proceedings may be prosecuted before 
both state and interstate tribunals concurrently. See 248 I. C. C. 741, 745. 
No. 31955, Illinois Central Suburban Fares, .... I. C. C. ...., 3-1-57, 
Commission. 


SECTION 13 (3) ORDERS 
75.07 Passenger Service 


75.07 Present intrastate fares between points on respondent’s electric 
suburban line in Chicago, Ill. area, found to cause undue, unreasonable, and 
unjust discrimination against interstate commerce. Bases of just and 
reasonable increased fares prescribed to remove such unlawful discrimina- 
tion. No. 31955, Illinois Central Suburban Fares, .... I. C. C. , 3-1-57, 
Commission. 


8. UNIFICATIONS 
80. Generally 


80.0 Jurisdiction 
80.01 Generally 


80.01 Power of Commission to approve and enable applicants to effec- 
tuate proposed merger, as set out in secs. 5(2)(a) and (11) of the Act, 
is so clear and unequivocal, as to leave no opportunity for argument with 
respect to limited role played by state statute relating to mergers. F. D. 

18845, Louisville & N. R. Co. et al., Merger, etc., .... I. C. C. , 3-1-57, 
Commission. 


80.1 Administrative Policies 
80.10 Generally 


80.10 In administering provisions of sec. 5(2) of the Act, Commission 
is to be guided primarily by consideration for the adequacy of transportation 
service, to its essential conditions of economy and efficiency, and to appro- 
priate provision and best use of transportation facilities. 287 U. S. 12; 25. 
Foregoing are primary elements affecting public interest with which the 
transaction must be consistent. F. D. 18845, Louisville & N. R. Co. et al., 
Merger, etc., .... I. C. C. , 3-1-57, Commission. 


80.13 Corporate Simplification 


80.13 Although acquisition of control and separate maintenance of 
carriers is not in consonance with Commission’s policy of encouraging corpo- 
rate simplification, considering the evidence, particularly the desire to make 
certain adjustments before merger, and in the absence of duplicate operating 
authority, the continuance of one carrier as a separate entity under control 
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of the other carrier would not be objectionable. Parties should, however, 
submit as soon as practicable a plan whereby merger might be effected, 
subject to prior Commission approval. MO-F-6207, Husmann & Roper 
Freight Lines, Inc. Control—Schien Truck Lines, Inc., .... a 

3-12-57, Div. 4. 


7 eee ee 


80.3 Dual Authority 
80.31 Conversion of Authority 


80.31 Authority to conduct dual operations by carriers under common 
control may properly be granted only where opportunity for discriminatory 
practices, as a result thereof, will not be present. 40 M. C. C. 107. MO-F- 
6418, U. S. Truck Lines, Inc., of Del.—Control—National Tank Truck De- 
livery, Inc., 3-5-57, Div. 4. 


81. Control of Two or More Carriers 


81.1 Facts Constituting Control 


81.10 Generally 


81.10 Applicant’s secretary-treasurer and general manager owns 40 
percent of stock in applicant and also holds certain authority as a common 
carrier in his own name. Other stockholders of the applicant corporation 
are brothers to general manager. Family relationship, ownership of a large 
portion of applicant’s stock, and the position as officer and general manager 
amount to such affiliation and control between applicant and its general 
manager that the question of dual operations within sec. 210 of the Act 
arises. Compare 33 M. C. C. 111,116. MC-22300, Sub 5, Smith Trading Co., 
Inc., Ext.—Salt, 2-28-57, Div. 1. 


81.11 Stock Ownership 


81.11 Applicant who admittedly controls transferee, which purchased 
stock in transferor carrier, has stockholdings in another carrier equal to the 
holdings of any other person; and if power to exercise control of that carrier 
can be said to lie anywhere, it lies in that individual applicant, no less than 
in any other person. Thus, the transaction is subject to regulation under 
sec. 5 of the Act. MC-F-6051, Masten Transportation, Inc. Merger—Masten 
Trucking Co., .... M. C. C. , 3-5-57, Div. 4. 


81.16 Family Relation 

81.16 Words “control or management,” as used in sec. 5 of the Act, 
must be construed as including the power to exercise control or management. 
By virtue of family relationship of applicant to other stockholders in four 
carriers, and their community of interest in these carriers, it is clear that 
applicant participates in the control or management of and is affiliated with 
these carriers. The phrase “managed in the interest of such other carrier” 
means in any material degree. MC-F-6051, Masten Transportation, Inc. 
Merger—Masten Trucking Co., Inc., .... M. C. ; , 3-5-57, Div. 4. 

81.7 Disposition of Control hedtatines 

81.71 Railroad 

81.71 Acquisition of Direct Control Through Distribution of Capital 
Stock Approved and Authorized by Div. 4: 
Walla Walla Valley Ry. Co. Control, F. D. 19663, 3-11-57 81.71* 
81.73 Motor Truck Authorized 

81.73 Acquisition of Control Approved and Authorized by Div. 4: 
Husmann & Roper Freight Lines, Inc. Control—Schien Truck Lines, 

Inc., MC-F-6207, .... M. C. C. , 3-12-57 81.73* 


U. 8S. Truck Lines, Inc. of Del. Control—National Tank Truck De- 
livery, Inc., MC-F-6413, 3-5-57 81.73* 
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82. Transaction Sound & Applicant Fit 


82.3 Consideration 
82.80 Generally 


82.30 In determining whether the proposed stock exchange ratio is 
reasonable, it is necessary to consider what stockholders of each of the 
railroads will contribute to the resulting enterprise. A most important ele- 
ment for consideration in such connection is the comparative earning power 
of the two companies involved in relation to the shares of their stock out- 
standing. While earnings in more recent period are entitled to greater 
weight, results of operations in 25-year period, which encompasses periods 
of varying business conditions, may not properly be ignored. 


Although primarily concerned with intrinsic worth of stocks involved, 
the relation between market prices is a factor which may not properly be 
excluded from consideration. F. D. 18845, Louisville & N. R. Oo. et al. 
Merger, etc., .... I. C. C. ...., 3-1-57, Commission. 


82.7 Unauthorized Consummation 
82.73 Intent or Wilfulness 


82.73 Parties believed that transaction was subject to sec. 212(b) of 
the Act and the transfer rules. They filed an application thereunder and 
later filed an application under sec. 5 of the Act for merger and control. 
Withholding of approval solely because of the law violation is not warranted. 
eT Masten oe Inc. Merger—Masten Trucking Co., Inc., 
oo 0e Me Ue Gh 060 cy Cs ee & 


82.8 Violation of Law or Regulation 


82.80 Generally 


82.80 While there are of record several instances where the shipping 
papers for particular movements failed to indicate clearly that control of the 
physical operation had passed to proper carrier, it is plain that upon the 
record as now presented, arrangement considered, during the past four years, 
has not constituted a lease by vendee of vendor’s operating rights. MC-F- 
4978, Howard Van Lines, Inc.—Pur. (Por.)—-McHugo Transfer Co., Inc., 
ooee ML C. C. ...-, 2-36-67, Div. 4. 


82.82 Safety Regulations 


82.82 Establishment of position of director of safety and qualifications 
and experience of the occupant of that position, coupled with indicated com- 
pliance by the carrier at the time of hearing, warrant a conclusion that 
vendee may not now be found unfit because of past violations of the Com- 
mission’s regulations. 


Noncompliance with Commission’s regulations relating to interchange 
in connection with a few shipments does not justify a finding of unlawfulness. 
MC-F-4978, Howard Van Lines, Inc-—Pur. (Por.)}—McHugo Transfer Co., 
Inc., .... M. C. C. ...., 2-26-57, Div. 4. 


83. Prior Utilization of Authority 


83.1 Necessary Proof 
88.10 What Applicant Must Show 


83.10 Burden is on applicants to establish to what extent vendor has 
utilized his rights and, in the absence of adequate evidence on which to base 
a finding that he has provided service under any portion thereof, competing 
carriers are entitled to protection from a revitalization of such authority. 
MC-F-5926, Louis Patz—Pur.—G. N. Ohildress, 3-8-57, Div. 4. 
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83.2 Degree of Utilization 
83.28 Evidence of Utilization 


83.28 If vendor actually provided service during the period covered 
by the abstract, it seems inconceivable that it could not show a substantial 
movement to or from so large a producing and consuming point as New 
York City. As to that area, the application of “‘representative service” view 
has no merit. MC-F-6097, Alterman Transport Lines, Inc. Control & Merger 
—Bown Transfer Co., .... M. C. C. ...., 8-1-57, Div. 4. 


83.9 Transfer of Dormant Franchises 
83.92 Cancellation of Dormant Portion—Motor Truck 


83.92 Applicants concede that none of the shipments designated as 
“cotton,” in support of which freight bills were submitted, involves raw 
cotton or cotton in an unprocessed state. Accordingly, approval of transfer 
of this portion of vendor’s operating rights will be limited to cotton goods. 
MO-F-5926, Louis Patz—Pur.—G. N. Childress, 3-8-57, Div. 4. 


84. New Service Doctrine 
84.1 New Through Operation 


84.10 Generally 


84.10 A new service inevitably results from every unification of non- 
duplicating rights to the extent that a single-line through service is per- 
formed in lieu of the previous separately conducted operations. MCO-F-6234, 
United Truck Lines, Inc.—Pur.—Melvin Taylor, 3-5-57, Div. 4. 


84.11 Previous Interchange 


84.11 Consolidation of these operating rights would provide a new 
service in that it would be a single-line service replacing an existing joint- 
line or interchange service, but it would not approximate a new and addi- 
tional service where none had existed previously. MO-F-497 
Lines, Inc.—Pur. (Por.)—-McHugo Transfer Co., Inc., .... 

2-26-57, Diy. 4. 


84.11 Although these carriers interlined substantially less interstate 
traffic before negotiations than afterward, the carrier to be controlled, 
nevertheless, conducted an active interstate operation between certain termini 
and those operations were not dormant. MO-F-6207, Husmann & 
Freight Lines, Inc. Control—Schien Truck Lines, Inc., .... M. C. C 
3-12-57, Div. 4. 


85. Sound Transportation Conditions 


85.2 Efficiency 
85.30 Generally 


85.20 Merger will permit a more economical and efficient use of mo- 
tive power and elimination of duplicate schedules, and separate records and 
accounts, thereby strengthening the financial structure of surviving corpora- 
tion and enabling it to offer improved transportation service to public. F. D. 
19614, A. L. Mechling Barge Lines, Inc., et al. Merger, etc., 2-27-57, Div. 4. 


85.3 Competitive Effect 
85.38 Generally 
85.30 Competing carriers, even if their evidence was somewhat general 
in nature, are entitled to protection against what essentially would be a 


new and different service. MC-F-6097, Alterman Transport Lines, Inc. Con- 
trol & Merger—Bown Transfer Co., .... M. C. C. ...., 3-1-57, Div. .4. 
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85.30 Resulting localized reduction in competition must be considered 
in light of the effect of competition by system as a whole. A greater 
amount of actual and effective competition in service may be assured by a 
limited number of well articulated systems than by a greater number of 
systems less complete. 105 I. C. C. 425, 440. 


Curtailment of competition must be considered along with advantages 
of improved service, safer operation, lower costs, etc., to determine whether 
consolidation will assist in effectuating the overall transportation policy. 
321 U. S. 67. F. D. 18845, Louisville & N. R. Co. et al. Merger, etc., .... 
I. C. C. ...., 3-1-57, Commission. 


85.33 Proof of Impairment 


85.33 Although opposing carriers may lose some traffic as a result of 
common control herein proposed, convincing showing has not been made 
that loss will be so substantial as to disrupt the competitive balance in the 
area or impair protestants’ ability to continue fulfilling their common car- 
rier obligations. MC-F-6207, Husmann & Roper Freight Lines, Inc. Control 
—Schien Truck Lines, .... M. C. C. ...., 3-12-57, Div. 4. 


85.33 It appears that neither opposing motor carrier has provided 
maximum quantum of service authorized under its rights in considered ter- 
ritory, and therefore neither is in sound position to complain if another 
carrier proposes to inaugurate an improved service. MO-F-62384, United 
Track Lines, Inc.—Pur.—Melvin Taylor, 3-5-57, Div. 4. 


85.34 Result of Temporary Operation 

85.84 Two opposing motor carriers have both prospered while com- 
peting with vendee, which under temporary authority combined the rights 
for through service only to one point; and there is nothing of record to 
indicate that they have been or would be seriously affected, if vendee is 
permitted to permanently acquire the rights. MC-F-5026, 
Pur.—G. N. Childress, 3-8-57, Div. 4. 

85.4 Effect Upon Employees 

85.41 Railroad 

85.41 Conditions for protection of railway employees set forth in 282 


I. C. C. 271 wee F. D. 18845, Louisville & N. R. Co. et al. Merger, etc., 
cee Se ae 0 , 8-1-57, Commission. 


85.41 Some conditions for protection of employees as those in 261 


I. C. C. 672 imposed. F. D. 19663, Walla Walla Valley Ry. Co. Control, 
3-11-57, Div. 4. 


To Same Effect: 
F. D. 19601, Transylvania R. Co. Lease, 3-5-57, Div. 4. 
86. Leases & Operating Agreements 


86.3 Trackage or Operating Agreements 
86.82 Amended Railroad Agreement 


86.32 Amended Railroad Joint Facility Agreement Approved by Div. 4: 


Transylvania R. Co., F. D. 19601, 8-5-57 86.32* 
87. Disposition of Unification Applications 
87.1 Merger 


87.11 Railroad—Approved 

87.11 Unification by Merger of the Properties of Two or More Rail- 
roads Authorized by the Commission: 
Louisville & N. R. Co. et al. Merger, etc., F. D. 18845, .... LC. C 


87.11° 
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87.18 Motor Track Lines—Approved 


87.13 Unification by Consolidation, Merger or Purchase of the 
Operating Authority and Property of Two or More Motor Carriers of Prop- 
erty Authorized by Div. 4: 


Howard Van Lines, Inc.—Pur.—Campbell Transfer & Storage Co., 
MC-F-5100, .... M. C. C. ...., 2-26-57 (embraced in MC-F- 
4978) 87.13* 


Howard Van Lines, Inc. Control & Merger—McHugo Transfer Co., 
Inc., .... MC-F-6144, .... M.C. C. ...., 2-26-57 (embraced 
in MC-F-4978) 87.13* 


Masten Transportation, Inc. Merger—Masten Trucking Co., Inc., 
MC-F-6051, .... M. C. C. ...., 3-5-57 87.13* 


Patz, Louis—Pur.—G. N. Childress, MC-F-5926, 3-8-57 87.13* 
United Truck Lines, Inc.—Pur.—Melvin Taylor, MC-F-6234, 3-5-57 87.13* 
87.14 Water Carriers—Approved 


87.14 Unification by Merger of Two or More Water Carriers of Prop- 
erty Authorized by Div. 4: 


Mechling Barge Lines, Inc., A. L., et al. Merger, etc., F. D. 19614, 
2-27-57 87.14* 


87.17 Motor Truck Lines—Denied 


87.17 Unification by Control and Merger of Two or More Motor Car- 
riers of Property Denied by Div. 4 for Failure of Proof: 


Alterman Transport Lines, Inc. Control & Merger—Bown Transfer 
Co., MC-F-6097, .... M. C. C. ...., 3-1-57 87.17* 





Recent Court Decisions 
By Warren H. Waener, Editor 


Trip lease of truck to shipper by one corporation and driver furnished by another 
corporation, under two contracts by shipper, through one person acting for the 
corporations in which certain persons owned the stock in both corporations, 
neither of which had authority from the Commission, held not unlawful. 


Interstate Commerce Commission v. Alexander L. Vincze, et al. 
(No. 7777) 


On January 14, 1957, the District Court Judge for the District of 
Oregon declined to enjoin defendants from performing interstate trans- 
portation, neither of whom had authority from the Commission to 
operate between the points in question. The shipper contracted with 
one corporation for the truck and with another corporation for the 
driver for a trip lease. At the time of the shipments the two corpora- 
tions had the same stockholders. The Court did not dismiss the pro- 
ceeding, but authorized the Commission to come back at any time before 
December 31, 1957, if it had further proof of illegality. 

Quoting from the opinion of the Court: 


There was not sufficient evidence introduced in this case to 
warrant an injunction at the present time. Congress has spe- 
cifically provided for private carriage of goods by persons who are 


not common or contract carriers. Obviously enough, the person 
who contracts to rent a truck from an established concern such as 
Pioneer Truck Rentals, Inc., can assume the obligations required by 
that concern to assure them against loss or damage to the vehicle 
which is rented. There is no reason why a corporation cannot be en- 
gaged in the business of furnishing drivers to a private concern 
which is transporting its own goods by rented vehicle. There is 
no obligation upon the carrier of his own goods to hire his own 
truck driver, and the fact that he obtains one from Drivers Service, 
Inc., seems not to call for any particular comment. It is well 
known that a great many concerns and individuals have services 
furnished by corporations. This particular concern is not owned 
by Vincze and he has had no stock in it since June 25, 1955. It 
seems not to be beyond the pale of lawful conduct for such a 
service corporation likewise to assume all the liabilities of operat- 
ing a truck. Since it was under the control of one of their drivers, 
it seems that this would be the normal method of operation. Fur- 
thermore, it seems obvious that a concern such as Pioneer Truck 
Rentals, Inc., would much rather have its rented trucks in the 
hands of the employees of Drivers Service, Inc., whom it knew and 
could trust, than in the hands of some driver selected by the per- 
son who was attempting to transport his own goods. If these two 
concerns were independently owned, there can be little doubt 
that cooperation between them would be normal and not irregular. 


—776— 
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The fact that, under these circumstances, one recommended the 
other would be normal rather than evidence of conspiracy. There 
is some suggestion that business was solicited by the same agent 
for both concerns, but the proof did not carry this out. The em- 
ployment of a common agent for this purpose might indicate a 
tendency toward a unified operation in interstate commerce. There 
was an attempt to prove that a call to O. K. Transfer Co. would 
obtain the services of both truck and driver at a flat charge. How- 
ever, on the present record, this is not supported. But there is 
evidence that a truck could be rented and the services of a driver 
obtained by calling Pioneer or Service. However, this alone does 
not at present require the issuance of an injunction. There was 
evidence in the record that a person who wished to rent a truck 
could employ his own drivers if he wished. There is no evidence 
that any agent made any of these deals at a ‘‘flat’’ cost. There is 
evidence, generally speaking, that the person intending to haul his 
own goods was required to make two contracts and pay by two 
checks to two separate corporations. There is some evidence of a 
total quotation in one case, and in another case of a total price for 
the operation, but this is not sufficient to indicate a general run of 
business. Some of the concerns transporting their own goods in 
this manner, such as Pacific States Steel and Gerlinger Carrier 
Company, used something which might be called a bill of lading, 
which was duly signed at the time of release of the goods by the 
concern sending them and by both Pioneer and Service. This is a 
circumstance which I consider does not have anything to do with 
the operation carried on by defendants or any of them. There is 
no question that the drivers were employed by Service, although 
the shipping concern could have employed its own drivers. The 
orders relating to the delivery of goods were apparently given to 
the drivers hired by Service at the Pioneer office, where Stan 
Johnston prepared the pick-up slips. There is some basis here for 
consideration of an integrated operation in interstate commerce. 
It would seem the logical method would have been for the shipper 
himself to have given the orders to Service, inasmuch as Service 
was assuming all of the obligations. However, this is a circum- 
stance which is not conclusive that such was the intention and 
may merely have been an attempt upon the part of Pioneer to 
protect its equipment. However, the shipper who was actually in- 
tending to control his shipment should have dealt with the con- 
cern which was supplying the driver to control it and which was 
assuming the obligations of proper operation. 

This leads to a consideration of the other defendants involved. 
O. K. Transfer Co. is operated by defendant Vineze. It has a li- 
cense from the Interstate Commerce Commission, which is plain- 
tiff in this case, and therefore falls under the jurisdiction of the 
Commission. It would seem therefore that the Commission has 
ample basis, if it can prove the allegations, to proceed against this 
corporation and impose the penalties necessary. If it is an illegal 
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operation, then the Courts should not be called upon to exercise 
functions which the Commission can exercise subject to review. 

Defendant Vincze, however, is in a different situation. He has 
no license to operate himself in interstate commerce as a carrier. 
If by manipulation of these three corporations he were doing that, 
he would be guilty of a criminal offense. This has not been suffici- 
ently proven to the Court at the present time and upon the record 
before us. There are many suspicious circumstances, and it would 
seem better to remove suspicion by Vineze, no longer acting as 
agent for Pioneer or seeking to build up the business of that corpo- 
ration. It might be better if he were totally divorced from the 
operation by sale of his stock in Pioneer, since it is shown that he 
is in actual operation of O. K. Transfer Co. Upon the present 
record, the Court finds that the proof is insufficient to issue an 
injunction. However, the case will not be dismissed. 

Findings, conclusions and judgment may be prepared by the 
Commission in accordance with the opinion above. There will be 
a specific reservation that at any time within the year ending 
December 31, 1957, more proof of an illegal activity is obtained to 
the satisfaction of the Commission involving Vincze or the other 
defendants, the cause will be reopened for further proceedings. 





Notice and service of application for certificate on competitors—‘‘Diligent inquiry”’ 
as to who are competitors—‘“Timely”’ request for rehearing. 


Murphy Motor Freight Lines, et al. v. United States, et al. (Civil No. 
2815) 


On February 25, 1957, a three-judge court for the district of Minne- 
sota, Third Division, remanded to the Commission for rehearing its No. 
MC-4483, Sub 5, Monson Dray Line, Inc., on the ground that because 
Monson had not served on plaintiffs notice of the application, the Com- 
mission should have waived the 30-day requirement for petition for re- 
hearing in Rule 101(e). 

Quoting from the opinion of the Court: 


The certificate of the Commission, of which the plaintiffs com- 
plain, enables Monson to carry shipments originating in the Twin 
Cities (Minneapolis and St. Paul, Minnesota,) consigned to Fari- 
bault, Minnesota, or Rochester, Minnesota, over a route from the 
Twin Cities to Red Wing, Minnesota, which passes through Wis- 
consin, and thus has the effect of transmitting what would other- 
wise constitute intrastate traffic—which Monson could not trans- 
port to Faribault and Rochester without authority from the Minne- 
sota Railroad and Warehouse Commission (Minnesota Commis- 
sion)—into interstate shipments, which Monson can transport be- 
tween those points as interstate traffic because of authority granted 
by the Interstate Commerce Commission. 

Monson did not, and does not, have authority from the Minne- 
sota Commission for the intrastate transportation of commodities 
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between the Twin Cities and Faribault or Rochester. Murphy 
had, and has, general commodity regular route authority, both 
interstate and intrastate, between the Twin Cities and Faribault 
and between the Twin Cities and Red Wing over routes within 
Minnesota. Witte had, and has, similar authority, both interstate 
and intrastate, between the Twin Cities and Rochester and be- 
tween the Twin Cities and Red Wing. 

Before the issuance on September 22, 1953, by the Commission 
of the certificate to Monson, Monson could not transport any intra- 
state traffic between the Twin Cities and Faribault or Rochester. 
The issuance of the certificate to Monson put it in a position to com- 
pete directly with Murphy and Witte for such traffic by using the 
Wisconsin route to Red Wing and combining that with Monson’s 
other interstate authority. The plaintiffs assert that this was done 
deliberately by Monson to avoid or evade regulation by the Minne- 
sota Commission. 

The plaintiffs, concededly, had no actual notice of Monson’s 
application for the certificate of September 22, 1953. They were 
afforded no opportunity to be heard in opposition. The evidence 
indicates that the plaintiffs had no notice or knowledge of the is- 
suance of the certificate prior to November 17, 1953, which was 
approximately fifty-five days after the certificate had been issued. 
The 30-day period provided by Rule 101(e) of the Commission’s 
General Rules of Practice, for seeking a reopening of such a pro- 
ceeding, had expired. There was then no way in which the plain- 
tiffs could secure a reopening of the proceeding unless the Com- 
mission was willing to waive its rule. However, the plaintiffs did 
not promptly move for a waiver of the rule, but on December 27, 
1954, filed a petition ‘‘to waive Rule 101(e) and request for leave 
to file a petition to set aside or revoke a certificate, reopen and set 
the subject matter for hearing.’’ On March 21, 1955, by order of 
the Commission, ‘‘said request for waiver of Rule 101(e) of the 
General Rules of Practice’’ was ‘‘denied, for the reason that such 
action is not warranted.’’ 

When Monson filed its application for a certificate of public 
convenience and necessity with the Commission on October 9, 1952, 
Monson was a direct competitor of the plaintiffs at Red Wing, 
Minnesota. There is no doubt that, as interested parties, the plain- 
tiffs were entitled to reasonable notice of the application and to an 
opportunity to be heard. 

The applicable statutes respecting notice are Section 306(b), 
Title 49 U. S. C. A., which provides: 


‘‘ Application for certificates shall be made in writing to 
the Commission, be verified under oath, and shall be in such 
form and contain such information and be accompanied by 
proof of service upon such interested parties as the Commis- 
sion shall, by regulation require. * * *’’ 


and Section 305(e), Title 49 U. S. C. A., which provides: 
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‘‘In accordance with rules prescribed by the Commission, 
reasonable notice shall be afforded, in connection with any pro- 
ceeding under this chapter, to interested parties and to the 
board of any State, or to the governor if there be no board, 
in which the motor carrier operations involved in the pro- 
ceeding are or are proposed to be conducted, and opportunity 
for intervention in any such proceeding for the purpose of 
making representations to the Commission or for participating 
in a hearing, if a hearing is held, shall be afforded to all 
interested parties.’’ 


In addition, there was in effect a regulation of the Commission, 
published April 26, 1951 (49 C. F. R. §168.1(b), 16 F. R. 3587), 
which contained the following: 


‘«® @ ® A notice of the filing of such application, Form 
BMC 15 (Revised) (§7.15), must also be delivered, in person 
or by registered or receipted mail, to each motor carrier and 
each carrier by rail or water, known to the applicant, with 
whose service the operations described in such application are 
or will be directly competitive.’’ 


The application form BMC-78 (49 C. F. R. §7.78, 16 F. R. 
3587, published April 26, 1951,) provided that the applicant should 
sign a Certificate of Service thereon, showing that 


**A notice of the filing of this application, Form BMC 15 
(Revised), has been delivered, in person or by registered or 
receipted mail, to the following carriers by motor vehicle, rail, 
or water, known to the applicant, with whose service the opera- 
tions described in this application are or will be directly com- 
petitive (applicant should make diligent inquiries, including, 
among other places, the appropriate field offices of the Com- 
mission’s Bureau of Motor Carriers, to determine the name of 
every motor carrier, railroad, or water carrier with whose 
service the operations described in this application are or will 
be competitive).’’ 


It is apparent that Monson failed to make diligent inquiry 
as to the names of carriers whose services would be directly com- 
petitive with the operations described in its application. It appears 
that Edward J. MeMonigal, Traffic Manager for the Monson Dray 
Line, did visit the Commission’s field office in Minneapolis and 
obtain from a Mr. Ganley there a list of carriers upon whom 
service should be made. But an examination of that list would 
indicate that Mr. Ganley assumed that the competitive carriers 
would be the few which served the particular area in Wisconsin 
over U. 8. Highways 10 and 63 over which Monson sought to ob- 
tain rights in connecting its operations in the Twin Cities with 
those in southeastern Minnesota. This seems evident when the list 
of the competitors is examined and they are found to be the 
Chicago, Burlington and Quincy Railroad, which serves Diamond 
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Bluff and Hager City, Wisconsin; Funk Bros., Bay City, Wiscon- 
sin; C. W. Murphy, Hager City, Wisconsin; Wayne Steel, Maiden 
Rock, Wisconsin; and Glendenning Motorways, St. Paul, Minne- 
sota. Monson knew that Murphy and Witte were in direct com- 
petition with it at Red Wing, and, moreover, knew that if its appli- 
cation was granted it would utilize the route through Wisconsin in 
order to be able to carry intrastate shipments from the Twin Cities 
to Rochester and Faribault. It seems apparent that Monson wholly 
failed to make any diligent inquiries in order to determine the 
name of every motor carrier with whose service the operations 
described in its application would be competitive. A mere inquiry 
from the party in charge of the Minneapolis field office in that 
regard did not relieve Monson from the mandate of the statute, and 
if the field office had been advised by Monson that under the Wis- 
consin route it would be able to operate in direct competition with 
the plaintiffs in making intrastate hauls from the Twin Cities to 
Rochester and Faribault, it seems inconceivable that the Commis- 
sion would have limited its list to those indicated above. It is not 
necessary for us to determine what constitutes diligent inquiry by 
one who files an application with the Commission for authority to 
expand the applicant’s operations as a common carrier. Suffice 
it to say that, under the undisputed facts herein, the plaintiffs 
were parties known to the applicant to be carriers ‘‘with whose 
service the operations described in’’ its ‘‘application would be 
directly competitive.”’ 

But although we are of the opinion that adequate notice was 
not given to the plaintiffs in compliance with the statute which 
required reasonable notice to all interested parties, we are not re- 
quested to stay or interfere with Monson’s activities under the 
certificate which has been issued. Our inquiry is limited to whether 
the Commission, in view of Monson’s failure to give reasonable 
notice, and in view of the exceptional facts which were made to 
appear at the time the plaintiffs filed their application for waiver 
of Rule 101(e), abused its discretion and acted arbitrarily in fail- 
ing to afford the plaintiffs a hearing. We are not unmindful that, 
in determining whether the Commission’s rule for reopening 
should be waived, we must recognize that this question is one which 
is primarily addressed to the discretion of the Commission, and it 
is only in a case where there are exceptional facts that a reviewing 
court will interfere. However, the failure to give notice to the 
plaintiffs deprived the Commission of an opportunity to be advised 
of all the relevant facts, and it would seem that that circumstance 
is a persuasive factor in determining the necessity for a rehearing. 
The very evident purpose of the statute requiring notice is to enable 
the Commission to be informed as to the public need and necessity 
of the commodity route applied for by an applicant, and, without 
reasonable notice to interested parties, that phase of the inquiry 
may remain unexplored at the hearing. The defendants admit in 
their brief that if the plaintiffs had made a timely application for 
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a waiver of Rule 101(e), they would have been able to make a 
persuasive showing for a waiver of the rule. But the defendants’ 
position is that the long delay amounts to laches and therefore the 
plaintiffs’ application to this Court for relief should be denied. 
Our primary problem, therefore, with respect to whether or not the 
Commission should have waived its rule arises from the delay that 
took place between November 17, 1953, when the plaintiffs learned 
of the issuance of the certificate to Monson, and December 27, 1954, 
when they filed their application for a waiver with the Commis- 
sion. 

As soon as the plaintiffs were informed of the issuance of the 
Monson certificate, they took the position that the jurisdiction of 
the State Commission had been usurped or circumvented by grant- 
ing to Monson the so-called Wisconsin route. The plaintiffs sought 
the aid of the State Commission to obtain relief. Apparently the 
State Commission did intercede, and it is significant that Monson 
promised on three different occasions between November, 1953, and 
June, 1954, that its operations at Rochester and Faribault in han- 
dling intrastate traffic would cease. On December 29, 1953, the 
President of Monson Dray Line, Inc., wrote to the Chairman of 
the Minnesota Railroad and Warehouse Commission in part as 
follows: 


‘* After due deliberation, I have decided to presently aban- 
don any attempts to haul commodities from the Twin Cities 
to Rochester, Minnesota by way of Hager City, Wisconsin, or 
any Wisconsin points. In the event I should decide at some 
future date to begin such operation, I will give ample notice 
to the Commission and to the Witte Transportation Company 
in order that the rights of all parties may be protected.’’ 


Apparently, however, after resuming activities, that is, transport- 
ing Twin Cities origin freight to Rochester and Faribault, and 
after a conference with the State Commission, Monson again on 
April 12, 1954, wrote as follows: 


‘*Relative to our letters of December 29, 1953, and March 
29, 1954, to Commissioner Paul Rasmussen and pursuant to a 
conference with the full Commission at 2:30 P. M. on April 3, 
1954, at which the undersigned, Edw. J. MeMonigal, our Traffic 
Manager, and Thomas Walsh, our attorney, were present, we 
hereby notify the Commission as follows: 


‘‘The Monson Dray Line, Inc., will not haul any freight 
(except beer) moving between points in Minnesota over our 
interstate route in Wisconsin, namely, between Junction of 
U. 8S. Highway 10 and U. S. Highway 61 (north of Hastings) 
to Red Wing, Minnesota, over U. 8S. Highway 10 to junction 
of U. S. Highway 63, thence over U. S. Highway 63 into Red 
Wing, Minnesota, until further notice is given to the Com- 
mission.”’ 
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Moreover, it appears that during the summer and fall of 1954, 
Monson had a petition before the State Commission seeking author- 
ity to haul Twin Cities origin freight to Rochester and Faribault. 
That petition was not dismissed until November 16, 1954. When 
Monson finally resumed its operations under the certificate issued 
by the Interstate Commerce Commission, after the discontinuances 
to which references have been made, Monson was aware that the 
plaintiffs were contesting its resumption of intrastate hauling be- 
tween the Twin Cities and Rochester or Faribault. In addition, 
it seems clear that by its own conduct Monson contributed to the 
delay which ensued before the plaintiffs applied for a waiver of 
Rule 101(e). Since it appears that the plaintiffs were deprived of 
reasonable notice, as required by the Interstate Commerce Act, 
of Monson’s application by reason of Monson’s neglect to comply 
with the applicable law, and since it appears that Monson must 
have known that its proposed service would be directly competitive 
with that of the plaintiffs, the mere lapse of time during which the 
parties were apparently attempting to adjust the dispute among 
themselves with the aid of the Minnesota Commission, should not 
deprive the plaintiffs of their statutory right to be heard before 
the Interstate Commerce Commission on the merits of Monson’s 
application. 

After due consideration, we are of the opinion that the doctrine 
of laches is not applicable, in view of the unusual and exceptional 
circumstances which occasioned the delay of which complaint now 
is made. 

We conclude that, in view of the exceptional facts and circum- 
stances disclosed, the Commission abused its discretion and acted 
arbitrarily in denying plaintiffs’ application to waive Rule 101(e). 
We therefore remand the proceeding known as Monson’s Docket 
No. MC-4483, Sub 5, to the Interstate Commerce Commission for a 
rehearing in which all the interested parties, including the plain- 
tiffs, may be afforded an opportunity to be heard. 





Proposed report in case heard under modified procedure must be by qualified hearing 
officer. 


Reliance Steel Products Co. v. United States, et al. (No. 12646) 


On March 4, 1957, the District Judge for the Western District of 
Pennsylvania set aside an order of the Commission denying reparation 
in a proceeding heard under modified procedure. The Court held that 
the Examiner who wrote the proposed report was not a qualified hearing 
officer required by section 11 of the Administrative Procedure Act, and 
remanded the case to the Commission directing that a proper examiner 
submit a proposed report. 

Quoting from the opinion of the Court: 


This action was brought to enjoin, set aside, and annul an 
order of the Interstate Commerce Commission holding (1) that 
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certain demurrage and penalty charges assessed by the carrier 
against the complainant were applicable, (2) that complainant was 
not entitled to a reparation award, and (3) that the procedure fol- 
lowed by the Interstate Commerce Commission in adjudicating the 
claim was proper. 

Since the court is of the opinion that the order must be set 
aside on the procedural issue, the first two points need not be 
considered. 

A complaint was filed with the Interstate Commerce Commis- 
sion on April 9, 1953 alleging that the demurrage and penalty 
charges assessed by the defendant carrier were inapplicable and 
seeking a reparation award against it. The Commission ordered 
that the proceeding be handled under ‘‘modified procedure,’’ 49 
C. F. R. 1.5(k). . . . It is conceded that the examiner to which the 
proceeding was referred was not a qualified hearing examiner ap- 
pointed as provided in section 11 of the Administrative Procedure 
Act (5 U.S. C. § 1010). 

A proposed report was issued on November 3, 1953 by the 
Commission’s examiner. It was then that complainant first learned 
that he was not a section 11 examiner. It promptly filed excep- 
tions to this proposed report, objecting that the examiner was not 
qualified and requesting the withdrawal of his report and issuance 
of one by a qualified examiner pursuant to the Administrative Pro- 
cedure Act. After oral argument, complainant’s request was 
denied by the Commission. It also dismissed the complaint on the 
merits, agreeing with the conclusions of its examiner. 

The problem thus presented is whether it was lawful for the 
Commission to appoint an unqualified examiner to adjudicate the 
merits of this complaint involving application of rates and seeking 
a reparation award against a carrier... . 

The defendants contend that since the complainant elected 
to submit this claim to the Commission, it was a ‘‘matter subject 
to a subsequent trial of the law and the facts de novo’’ in court 
within the first exception of section 5 (§ 1004). The Commission 
asserts in its brief that this ‘‘exemption . . . includes a proceeding 
in which a claim for reparation is denied as well as a proceeding 
where reparation is granted even though the order in the former is 
not subject to a trial de novo.’’ Defendants also contend that 
since no oral hearing was held or requested, and modified procedure 
was utilized under the rules of the Commission, that a section 11 
(5 U. S. C. § 1010) examiner was not required. 

Addressing the first contention, it is to be observed that § 9 
of the Interstate Commerce Act (49 U. S. C.) provides in part: 


‘*§ 9. Any person or persons claiming to be damaged by any 
common carrier ... may either make complaint to the commis- 
sion ... or may bring suit .. . for the recovery of the damages 

. in any district court of the United States of competent 
jurisdiction; but such person or persons shall not have the 
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right to pursue both of said remedies, and must in each case 
elect which one of the two methods of procedure herein pro- 
vided for he or they will adopt.’’ 


The parties seem to be in accord that under this provision if a 
party aggrieved elects to pursue its claim for reparations before 
the Commission and an award is granted, upon attempted enforce- 
ment, the carrier is not bound but is entitled to a trial de novo in 
court, except that the Commission’s findings and order shall be 
prima facie evidence of the facts therein stated. 49 U.S. C. § 16. 
On the other hand, it is clear that a complainant is bound by a 
negative order and is not entitled to a trial de novo in court. See: 
United States v. I. C. C., 3837 U. 8. 426; Baltimore & Ohio R. Co. v. 
Brady, 288 U. 8S. 448. In that event its only recourse is to seek 
judicial review of the agency action, the scope of which is limited. 
See § 10 (5 U. S. C. § 1009) ; §§ 1336 and 2321, Title 28 U.S. C. 

Since a negative order is a matter which is not subject to a 
trial de novo, we are of the opinion that the hearing required by 
the Interstate Commerce Act (§§ 15 and 16, supra) is one that 
should be adjudicated pursuant to the Administrative Procedure 
Act—that is to say, it is one ‘‘to be determined on the record after 
opportunity for an agency hearing,’’ section 5(a) (§ 1004 (a)), 
and, because of the exemption contained in section 5(c) (§ 1004 
(ce) ), must be made initially by a section 11 (§ 1010) examiner in 
conformity with section 7 (§ 1006) and section 8 (§ 1007). To 
hold to the contrary would deprive a complainant of the advantages 
and protection afforded him by the procedural statute in a repa- 
ration case involving application of rates. 

It is evident that this particular type of case was deemed im- 
portant enough to require the highest agency responsibility in the 
judicatory process. Thus, we are of the opinion that the quoted 
sections of the procedural statute indicate quite unmistakably that 
the initial decision ‘‘in determining applications for initial licenses 
or to proceedings involving the validity or application of rates, 
facilities, or practices of public utilities or carriers’’ should be made 
by an officer having the requisite statutory independence. 

In the instant case the Commission followed the reecommenda- 
tions of its unqualified examiner. It could be that a qualified 
examiner would reach different conclusions and make recommen- 
dations in favor of the complainant. In such an event, the value to 
complainant of a favorable initial decision or recommendation can- 
not be discounted. 

Defendants’ second contention, and the one on which the Com- 
mission’s opinion seems to turn, necessarily requires an interpre- 
tation of the Administrative Procedure Act which would dispense 
with a section 11 examiner where no oral hearing is held, such as in 
proceedings conducted under the Commission’s shortened or modi- 
fied procedure. We do not agree. Section 8(a),..., provides that 
‘in cases in which the agency has not presided at the reception of 
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the evidence, the officer who presided (or, in cases not subject to 
subsection (c) of § 5, any other officer or officers qualified to preside 
at hearings pursuant to § 7 shall initially decide the case.’’ (Em- 
phasis supplied). 

The exemption contained in section 5(c) . . . provides that: 
‘‘This subsection shall not apply . . . to proceedings involving the 
validity or application of rates,...’’ As this case is one involving 
application of rates, it was not subject to section 5(¢c), and sec- 
tion 8(a), supra, is a mandate that the initial decision shall be by 
an officer clothed with the responsibility of a hearing officer pursu- 
ant to section 7. And this is so even if non-hearing procedure is 
used. For section 7(c) (5 U. S. C. § 1006(c)) provides that ‘‘in 
determining claims for money’’ the evidence may be submitted in 
written form and thus contemplates dispensing with an oral hear- 
ing. Likewise section 4 (5 U. S. C. § 1003) expressly provides for 
submission of written evidence, and section 5(b) (5 U. S. C. 
§ 1004(b)) seems to contemplate adjudication without oral evi- 
dence if feasible. . . . Thus it is plain, we think, that the term 
‘*hearing’’ as used in the Act, and particularly in section 7, means 
more than a mere oral hearing and includes the modified pro- 
cedure which the Commission ordered in this case. So construed, 
the initial decision made upon written admitted facts in a case 
such as this ‘‘involving the validity or application rates’’ must 
be authored by a qualified examiner. 

The case of Riss & Co., Inc. v. United States, 96 F. Supp. 452 
(W. D. Mo. 1950) is significant on this point. Constitutional con- 
siderations rather than a statute required a hearing in that case. 
The hearing was conducted by a non-hearing examiner who ad- 
mitted in evidence all testimony that the plaintiff offered on the 
decisive issue, and denied the application for a certificate of 
authority, in which the Commission concurred. The facts as al- 
leged by the plaintiff were, for purposes of the decision, admitted. 
There was no issue of admissibility of evidence or credibility of 
witnesses involved, and the plaintiff admitted that the hearing was 
fair and the examiner competent. Yet the decision was reversed, 
Riss & Co., Inc. v. United States, 341 U. S. 907, on the authority 
of Wong Yang Sung v. McGrath, 339 U. S. 33, because the hear- 
ing officer was not qualified as prescribed by the Administrative 
Procedure Act. See also: United States v. Tucker Truck Lines, 
344 U.S. 33. 

It is the opinion of this court that the order of the Commis- 
sion denying the plaintiff reparations should be set aside and the 
case remanded to the Commission for an initial decision or recom- 
mendation by a qualified hearing examiner appointed pursuant to 
section 11 of the Administrative Procedure Act. 





List of New Members 


Lawrence W. Cannon, (A), Gen’l Mgr., Indiana Motor Rate & Tariff Bur., Inc., 
2011 North Meridian Street, Indianapolis 2, Indiana. 


Michael J. Drape, (A), Knowlton, Ellis & Drape, 925 Argyle Building, Kansas 
City 6, Missouri. 


Paul H. Gloss, (A), Iron & Steel Transport, Inc., 2001 Shepler Church Road, S. W., 
Canton, Ohio. 


Thomas I. Megan, (A), cosan, Rock Island and Pacific RR Co., 139 West Van 
Buren Street, Room 1025, Chicago 5, Illinois. 


Hobert O. Potter, (B), Adm. Ass’t, Howard Van Lines, Inc., 1617 North Peak Street, 
Dallas 21, Texas. 


James Francis Reilly, (A), 303 Commonwealth Building, 1625 K Street, N. W., 
Washington 6, D. C. 


Jack R. Seifert, (B), T. M., D’Alton Shipping Co., 202 East 44th Street, New 
York 17, N. Y. 


Bruce R. Toole, (A), Coleman, Jameson & Lamey, 500 Electric Building, P. O. 
Box 2529, Billings, Montana. 


James T. Welty, (B), Traf. Ass’t, Minneapolis-Honeywell Regulator Co., Aeronau- 
tical Div. Traffic Dept., 2600 Ridgway Road, Minneapolis 13, Minnesota. 


Elected to membership March, 1957. 





Meetings of Regional Chapters 


District No. 1 Chapter 


Lawrence Petersen, President, G.T.M., Eastern Gas & Fuel Asso- 
ciation, 250 Stuart St., Boston 16, Massachusetts. 


Akron Chapter 
James E. Haydon, Chairman, Mgr., Commerce Dept., Eastern Cen- 
= Motor Carriers Association, 207 East Tallmadge Ave., Akron 10, 
hio. 
Meets: Bi-monthly, third Wednesday of alternate months, except 


July and August. 
Atlanta Chapter 


Herbert E. Robins, Sr., Chairman, G. T. M., Georgia Highway Ex- 
press, Inc., 2090 Jonesboro Road, S. E., Atlanta, Georgia. 


Baltimore Chapter 

Anthony P. Donadio, Chairman, General Attorney, The Baltimore 
and Ohio Railroad Company, 301 Baltimore and Ohio Building, Balti- 
more 1, Maryland. 

Meets third Thursday of each month, September through May, at 
8:00 P. M., Association of Commerce Building, 22 Light St. Out-of- 
town members are cordially invited. 

Chicago Chapter 

A. E. Leitherer, Chairman, Ass’t Gen’] T. M., Allied Mills, Inc., 
Rm. 3400, 141 West Jackson Boulevard, Chicago, Illinois. 

Meets: 12:15 P. M. Second Friday of each month at the Traffic Club 


Rooms of the Palmer House, Chicago. Out-of-town members are cor- 
dially invited to attend the luncheon and meeting. 


Cleveland Chapter 
Kenneth J. Sutherell, Chairman, Assistant to T. M., Sherwin- 
Williams Co., 101 Prospect Avenue, Cleveland 1, Ohio. 
Meets: Quarterly on Third Tuesday of the month. 


Rocky Mountain Chapter 


Robert W. Wright, Jr., Chairman, A. G. T. M., Illinois-California 
Express, Inc., 510 East 51st Avenue, Denver, Colorado. 

Meets: Third Tuesday of each month at 12:15 P. M., Albany Hotel. 
Out-of-town members are cordially invited to attend the luncheon and 
meeting. 


N. B.: Members within each of the several districts may at their own expense 
with the approval of the vice-president of the district, organize and maintain district 
and local c oy which may send delegates to annual or other meetings of the 
Association. Such chapters must conform to the constitution and by-laws of the 
Association, provided, however, that membership in the Association of Interstate 
Commerce Commission Practitioners shall be deemed a condition precedent to 
membership in any chapter. (Constitution—section 5, Article IV). 

(Sample charter, ie., that of the District of Columbia Chapter, will be found on 
pages 120-122 of December, 1939, Journal). (Dues have been raised to $2.00 per 
member) 
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District of Columbia Chapter 


Eugene T. Liipfert, Chairman, 2001 Massachusetts Avenue, N. W., 
Washington 6, D. C. 

Meets bi-monthly, second Tuesday. 

Out-of-town members are invited to attend the luncheons of the 
D. C. Chapter when in Washington. However, notice of such intention 
must be transmitted to the Executive Secretary by 10:30 of the day of 
the luncheon so that reservation can be made. 


Florida Chapter 
T. C. Maurer, Chairman, G. T. M., National Container Corporation, 
P. O. Box 1620, Jacksonville 1, Florida. 
Kansas City, Missouri, Chapter 


R. H. Prevette, Vice-President, c/o Dewey Portland Cement Com- 
pany, P. O. Box 767, Kansas City 12, Missouri. 

Mevts : 6:00 P. M., on the first Wednesday of each month except July 
and August in the Transportation Department of the Kansas City Cham- 
ber of Commerce, 11th & Baltimore Streets, Kansas City, Missouri. 

Out-of-town members are cordially invited to attend these meetings. 


St. Louis, Missouri, Chapter 


Robert H. Stahlheber, Chairman, Commerce Attorney, Missouri 
Pacific Lines, 13th & Olive Streets, St. Louis 3, Missouri. 


Meets: Third Friday of each month at 12:15 P. M. except July and 
August at the Mark Twain Hotel. Out-of-town members are cordially 
invited to attend the luncheon meeting. 


Metropolitan New York Chapter 

Arthur A. Arsham, Chairman, Singer Building, 149 Broadway, 
New York 6, N. Y. 

Meets: Monthly at Traffic Club of New York, Hotel Biltmore, third 
Tuesday of each month, 8:00 P. M., except June, July and August. 
Out-of-town members are cordially invited to attend meetings. 

Ninth District Chapter 

Edmund Nightingale, Chairman, Professor of Transportation, 
School of Business Administration, University of Minnesota, Minneapo- 
lis, Minnesota. 

Meets: 6:00 P. M., second Tuesday of each month, Minneapolis 
Grain Exchange, 4th Ave. South & 4th Street, Minneapolis, Minn. 
Out-of-town members are cordially invited to attend dinner and meeting. 


Carolina Chapter 
Emory B. Ussery, Chairman, Security Federal Building, Columbia 
1,8. C 
Oklahoma Chapter 


R. J. Andress, Chairman, Executive Vice President, Service Pipe 
Line, Tulsa, Oklahoma. 
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Eastern-Central Pennsylvania Chapter 


A. R. Brobst, Chairman, Chief Traffic Analyst, Armstrong Cork 

Company, Lancaster, Pennsylvania. 
Greater Philadelphia Chapter 

Robert B. Einhorn, Chairman, Suite 1540-47, Philadelphia Savings 
Fund Building, 12 South 12th Street, Philadelphia 7, Pennsylvania. 

Meets: Third Thursday of each month (except June, July and 
August) at 7:30 P. M., in the Philadelphia Traffic Club, Hotel Ben 
Franklin, Philadelphia, Pennsylvania. Out-of-town members are cor- 
dially invited. 

Pittsburgh Chapter 

Charles M. Donley, Chairman, Manager, Chas. Donley & Associates, 
34 Market Place, Pittsburgh 22, Pennsylvania. 

Meets: At call of Chairman. 


Rhode Island Chapter 
Russell B. Curnett, Chairman, 49 Weybosset Street, Providence, R. L. 


Amarillo, Texas Chapter 
Paul L. Mills, Chairman, Box 111, Amarillo, Texas. 


Sabine Area, Texas Chapter 
John H. Benckenstein, President, 915 Goodhue Building, Beau- 
mont, Texas. 
Meets: Second Monday of each month at 6:30 P. M., Sea Castle 
Restaurant, Beaumont, Texas. 


North Texas Chapter 


. C. S. Edmonds, Chairman, Fort Worth Club Building, Ft. Worth, 
exas. 
Meets: At time and place fixed by Chapter’s Executive Committee. 


South Texas Chapter 


F. G. Robinson, Chairman, T. M., Galveston Wharves, Galveston, 
Texas. 


Puget Sound Chapter 


Stephen A. Cole, Chairman, 8250-42nd Street, N. E., Seattle 15, 
Washington. Meets first Tuesday of every month at Stewart Hotel, 
6:00 P. M. Members of other Chapters are cordially invited to attend. 


San Francisco Chapter 


Hatch Morrison, Chairman, Rock Island Lines, 1706 Broadway, 
Oakland 12, California. 

Meets: 12:00 Third Wednesday of alternate months commencing 
January, Commercial Club, Merchants Exchange Building, San Fran- 
cisco (except July). 

A cordial invitation is extended to members of other Chapters and 
of the National Association to attend meetings. 
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Southern California Chapter 
A. E. Norrbom, Chairman, 1203 Fair Oaks Avenue, South Pasadena, 
California. 
Meets: First Wednesday of each month at 12:00 P. M., Clark Hotel, 


426 South Hill Street, Los Angeles, California. Out-of-town members 
are cordially invited to attend. 


Richmond, Virginia Chapter 


Herndon P. Jeffreys, Jr., Chairman, 1138 Mutual Building, Rich- 
mond 19, Virginia. 


Southeastern Wisconsin Chapter 


Richard L. Fisher, Chairman, T. M., Red Star Yeast & Products Co., 
221 East Buffalo St., Milwaukee 1, Wisconsin. 
Meets: Second Wednesday of each month, September through June, 


at the Elk’s Club, Milwaukee, at 7:30 P. M. Out-of-town members are 
cordially invited. 
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MISCELLANEOUS DOCUMENTS AVAILABLE AT ASSOCIATION’S 
HEADQUARTERS 


Outline of Study Course in Practice and Procedure before the 
I. C. C.—Revised 1948 Edition—by Warren H. Wagner, Esq. 


Manual of Practice and Procedure before the I. C. C. prepared by 
C. R. Hillyer, F. C. Hillyer and Walter McFarland -.-..._ 


Code of Ethics 


Cost and Value of Service in Rate Making for Common Carriers— 
A Series of articles by Hon. J. Haden Alldredge, H. J. Day, 
Samuel T. Towne, D. M. Steiner, John R. Turney, E. 8. Root, 
Ford K. Edwards, Gilbert J. Parr—with foreword by E. M. 
Reidy, and Digest of Ruling Cases by J. Hamilton Smith ~__ 


Supreme Court Decisions Important to the I. C. C. and Abstracts 
of 39 Important Decisions Since 1939. This booklet contains 
256 Supreme Court Decisions, among which are 172 decisions 
IEEE TP ORIN ti. I SUL. ci ccsineintin idetatencacnnnanstannrinansiemenennien 


Relief from 4th Section of the Interstate Commerce Act by J. M. 
Fiedler, Examiner. This study sets forth the principles de- 
veloped, the grounds recognized, and the limitations imposed 
by the Commission in the granting of relief from the long- 
and-short haul and aggregate-of-intermediate provision of 
Section 4, and contains many citations relating to each 
en 








Fair Reward and Just Compensation, Common Carrier Service, 
Standards Under the Interstate Commerce Act by Clyde B. 
Aitchison. In this book, a comprehensive but concise work, 
former Commissioner Aitchison, for the first time, has authori- 
tatively analyzed and determined what standards are prop- 
erly applicable in determining the reasonable level of carrier 
charges 


286 Abstracts of Supreme Court Decisions, W. J. Myskowski. 
This book contains the abstracts of 286 decisions of the United 
States Supreme Court bearing upon the work of the Inter- 
state Commerce Commission and interpreting the provisions 
not only of the Interstate Commerce Act but also of the sup- 
plementary acts -- 


1955 Supplement to Abstracts of Supreme Court Decisions. 
W. J. Myskowski. This Supplement brings up to date the 
original book of 286 Abstracts. It covers the period 1953 
CREE GEE, TEED conccnnncncnsonccnpeneancnsmnenenen 


Consolidated Current Index to I. C. C. Decisions contains an 
Index to all I. C. C. Decisions (printed and unprinted) from 
January 1951 through January 1954 
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